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'A Methodicall Collefion under 
certain Grounds and Heads, of what 
words are aQtionable in the La w, 
and what- not 2 


A Treatiſe of very great ule and conſequence to 
ajl men, eſpecially 1n.rhe ſc times, -wherezn ARious' 
for Slaundcr are more common, and do much mcre 
abound then in rimes paſt : And when the malice of 
men ſo much increaſes, well may their congue want 


a DircRory. 
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To which is added, 
AWARDS or ARBITREMENTS, 


ethodiſed und:r ſeverall Grounds and Heads, colle- 
Qed our of our Year- Bovs and other piryne authen- 
tick Authorities : wherein is principally ſhewed, what 
| Arbirrements are good in Law, and what nor. 
A learning of ne 1: Oe uſe and conſecuence to all men, 
| then the former : for that ſubmiſſions ro Arbirre- 
| mers were never mnre in uſe then in theſe rimes. 
And this learning well obſerved, would avord mulrti- 
; rudes of ſuirs and contentions which daily atiſe 
| through the def: &s of Arbitremenes. 


HTo-Ma x © x of GrajerIine, Kariir 
L O x DON, 


Printed by 7. EL. for M. Wathank and XR. Zeſt, 
© and arg t0 be fold at Grayes-Inne Care. 


16 4 7 
©”, &. 5 dw 


| 


Aions for Slaunder, 


| OR, Hin 
A Mcethodicall Colle&ion under 
' certain Grounds and Heads, of what 


words are aQtionable in the La w, 
and what- not 2 


A Treatiſe of very great ule and conſequence tg 
-aj| men, eſpecially ia.theſe times, wherein Aions 
for Slaundcr are mere common, and do much mcre 
abound then in rimes paſt : And when the malice of 
men ſo much increaſes, well may their congue want 
a DireRory. - 


To which is added, 
AWARDSOr ARBITREMENTS, 


ethodiſed und:r ſeverall Grounds and Heads, colle- 
- Red out of our Ycar- Bovis and other piry re authen- 
tick Authorities : wherein is principally ſhewed, what 
Arbitrements are good in Law, and what nor. . 
A learning of ne 1: Je uſe and conſecuence to all men, 
then the former : for that ſubriſhons ro Arbirre- 
| mers were never mnre in uſe then in theſe times. 
| - And this learning well obſerved, would avoid multh- 
| rudes of ſuits and contentions which daily ariſe 
through the def: &s of Arbitremen's. 


ByJo.Ma K © #1 of Grayes-Inne, Bariſter. 
Lofpo N, 
yinted by F. L. for 1. «thank and RX. Beſt, 
© and argto be fold at Grayes-JaneCGare. 
i 6 4 7 
35, C. - _ 


$2L$2965K 


Attions-for Slaunder. 


OR 
A methodicall ColleQiog, un- 


* der cerraine Gropnds 


heads , of whit, Rords': 
ig ab ſe inthe Lap, of, 


ef. A 


- HE Gcft part of my 
E, labour is , co fhew 
what words are acti- 
onable in che Law, 
and what nor? In the 
prolecurion ofvhich, 
ti's not my purpoſe 
to run over all the caſes thar have bin 
adjudged, n-ither can I if I would ; my 
intent is 6aly t9 lay doyne a cerraine. 
rule or gro ind,upon which to go(wbich 
will indee1be as aliyhtto all Caſes of 
this natur-)and having done1o, to fol- 
every articular thereof, with the 
moſt perrinent caſes rhat I finde ad- 
judgedin the Layy ; which gone there, 


ti. 
mm 


wit 


<< 


- 
&* 
"* ' 
- 


. fol.20b, 


Htiows for Slander, 
vill be very fey caſes of;conſequence 
hitherro adjudged omitted. 

But before I encer upon t 1is part of my | 
labour+ giveme leaveiopremile this, 
ehatl do not undertake this work with 
an intent i© 1:1COourage MEN IN giving 
fl andunworthy | inguaye , or ro reac 1 | 
thera lawleſle Dyalect , bur (as my | 


cooke, 1. 5 "LQrd: Cook ipeakess) to dire) and in-| 


fra&them righelyzro manage that , 
which |[ though hae: a» little member ] 
p oves often the Sreareſt g003, or 1he| 
greateſt eyilito moſt men. And with-! 
all ro dzrerre men from words, whieh 
are bnt winde (as hee farther ſpeakes)} 
which tubje& men ro actions, an! 
which dammages. and coſts are to b 
recovered, which uſually tr:Dch to the! 
great hinderance aid impoyeriſhment; 
of the (peakers. 

And 1n truth that which cauſed mee, 
ro encer vpon this l2bcur, was the fre-! 
quency of theſe ations ; for I may with! 
cenfigence atfirme, that they doe at id 
day bring as much Gryſe to the Mill, 
not mnre, tnen any one branch ofathi 
Lai whatſoever, And it were robee 
wiſhed - and certainly never in abetr 
eime ten now/)that the greateſt pave 9 o 

thent 


- Aftvons ; for [annder: 
themwereſbpprefſed, thar words only 
of bratigle, heare and'choler, tight nec 
be ſ{omuch as mentioned in cholekigh 
and hohourable Courrs of Juftice, For 
I proteflefor myipart, I judge of chem 
a5 2 great diſhoneur to the Lay, andthe 
profeſfors rhereof ; "eſpecially when I 
confidec hat they are uſed ouly as in- 
firuments' ro promote the malice, and 
vent che" pleene of priyate jarres and 
diſcontents amongſt men. 


The Apoſtle calling .in queſtion'the ? £xr-e.6 
wiſdowe of men, for going to Law gne *rK fe | 


with another, "is not to bee intended [as 
the learned obſerve upon that place ' ge- 
necally ro condemne all legal! profecu* 


tions, be atile a man way without 


fon ma ntaine-his juſt rights & privi- 
ledges b Law, bur onely to reprehend 
the folly o* ſuch, who upon every flighr 
and criv14il eccafion (like many in theſe 
contentio ! rimes) care not to intayle 
a ſuiteu them and their poſterity ; 
thoush 1 Fine they docke their owne 


Tarayles without recovery : and juſtly 


may acticns for words. come wirhif 

the compaſſe of the APGRles exprobra« 
tion. 1 

I do2 nor condemne all ations for 

B 3 wards 


F * Afton: For $ later. 
words nejrhe? for it is tall, rhar 
whtreiwans life, livelichood; tr repu- 
rxrion (which'{Fearer to hinrzhen one | 
formct) 1s mnch endanvere@byſcanda- | 


lets words. r!:atinffuchCiſe the offen-" 
der 19nd bee Ifforced/by action to 
make compenſation. Bur that a man | 
{hou!d flec ro the Lay out of malice, | 
ard make the Ccurcs bf Juſtice mains | 
tainers. cf eyery ſmall and vaine brab- | 
ble, this ſcemes ro menuterlyanlawtull 
and intolerable amongſt Ciffittians. 
evebe, 156, I cannot but take notice of that which | 
4: f.15, b. fray Chief Fuſtice, ſaith itn Cooker 4th | 
Booke, That though flanders and talf&h! - 
impurations are to be repreffed becattſe 
that oftentitniEs 4 verbis aÞPverberg per- 
wveanwn eff - which 7confes tends much | 
. fothe diltotbince of the cGmmon peace, | 
arid therefore” by all meanes poſſiblers | 
- Þee prevenred. Yet He ſaith, that the | 
» Judges 'have refolved, that ations for 
ſcandalls ſhould not'bee maintained by 
any (trained conitraction or argument, 
hor any favour extended for ſupp&friti-l 
6h of them. And he addes the reafon 
of it, becauſ®Ahey doc abound more in | 
theſe daye Fer in times paſt, and the | 
intemperance ang ma-ice- of men in« | 
creales ; 
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Aftions for Slanyder, 
cxeals ; Er mg/itijs heminne oft ab minus 
um ; and further addesgthar in our.gld 
ie | bookes, actions for ſcandy/ls.arc yery 
2-1 x nd ſuch as,,are brought, '$ for 
1 —_ of eminent ſlander, and g etgat 


Importance. < 

[is true that the Lay doth in ſome 
e | caſes diicountrenance theſe actions, and 
4- | ticrefore we have a rule, that ores if 
». | they admit of 2, deuble: confiructiong 
11 | ſhall a:wayes becaken in the belt lence 

| for him, chat ſpeakes them, (as I, ſha/l 
þ | make evident heggaſcer) becauſe nſual- 
&y | Y they are !poken inchollac and pal* 

O ; 


hon. | 
& | aghthus 1 fay the Law dotl:,, where'the 
= | werds arc amphiboius;byt if the worda 
+ | are clearely actianable, in ſuch caſe thg 
e, | Lawwill neverayde a mangthough they 
og | were {poken, in the diltempergf-path- 
on, which ſcemeth very hagd and anTeas. 
xc | fevable, k : 
y 1 14 Nay which is yet.more extreame, if 
+ 4 countell ſhall; bur informe-gbe Jury of 
24 the.quality and reputation ef the Plairs. 
n! tiffeand alſo make them underſtand [if 
71 they be capable the traedence and mea- 
«| ning of the words, and thepainonſnes 
of them; ſuch words; againſt ſych a pers, 
. Oo 3; ic2,, 


Q ( 
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ſon ; this inforced and preſt'on by emi- 
nenr Councell, ſhailmake a Jury give a 
hundred pounds/dammages, whereas it' | 
doth nor appeare co'them;” that*the | 
Plaintifte by the ſp-aking of the words 
was prejudiced one farthing, a caſe of 
yery gteat extremity, and worthy cf re« 
liefe, Fey "1 
And can aty man deny, but that this ' 
1s a countenancing of theſe trivolous | 
Actions: But give mee leave Reader, 
and I will ina word-informe you how | 
this may be remedied-: and though the 
malice of men cannot bee (topped, yer | 
their Ations may: 24 
- Ler no werds be aRienable whichido 
appeare co have beene ſpoken in chollar 
and paſſion, or if actionable, yer ler the 
Plaintifte recover- no more in damage, | 
them hee'can upon Oath make appeare, 
that hee was actually- damnified by the | 
ſpeaking of them ; and if this were proe | 
vided by At of Patliament, our new | 
beokes would bee as little infelted with 
theſe frivolous ations, as the old obes | 
are. But I cannerthus baulke that ob. | 
ſerva:ion of that learned Chiefe Juſtice | 
who ſes that inour old books Attions | 
gor ſcandalls are yery rare, and ſuch as 
| are 
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Aftions for Slewngtr. 
are brought, are for words of. eminent 
flanders. and of great impo tance. 

This mutt needs bee acknowledged 
to be a moſt exatt and true obſervation, 
for in ſearching of the Books, cannor 
finde that any Action for icandalous 
words was b: onght before E.3. time,and 
{ rare then. that Lfinde bur one = 50s 

cares of E. 3.-and. that is Sir 7 bomas , oc, | 
Fe tons cale otuſtice,tor calling.of him gots *q 
T raytoy. Felon, ad Robber, no frivolous 
caule of ation, 

And I finde but thete. Atians for * *- 4,7, 
words broaghe in 32,, yeares of E. 4. wa wy, | 
and thel: tar one and the fame werds, "ey 
for pahliſhing oneto bee the «PrHeine of 
1.S.aſlaunder of no ſmall importance, 
neither ; for ſo long as that baſe aid 
Nlavith Terure of Plleinage held; hee 
that was a Piline, was ſubjeQ both in 
perſonand eſtatere the will of his Lord, 
{ chathe might ſeize all his eſtate reall, 
and perſonall,, and Vaſſalize his perſon 
at his pleaſurey ſo that he did not Kill er 
maynie him 

Inallthe 21, yeares of H. 7, there is 
vor one+ation that I can find brought 
for ſcandalous words. 

And in 38. yeares of Y.$, our books 
£ |  B4 cell 


Aliens for Slownder. 
rell-n8*bur- of five ations brought for) 
ſcandalqus words; twa, he 
24. & 22, 1 27. 4810 that Ifind none before 
ps. char time neither. The other ivere in 30% 
*r.AQon H, $. and 28. H,: Dyer. Anditheſc for 
upnthe ng trifling woggs; for.you hall finde 
28 H.3 + that oneof themrwas for cailing a matt 
Dy.fo. : 9 Heretike, another tor ſaying a manwas 
tel.112 & perjured 3:hand the orhet three for cal. 
tol.26.fol- ling of on. Thiefe allaftwhich are bigh 


W74s ſcandals roa mans farion and moſt | 


of-them tending to thelofſe of life and 
fortanes; ſo what , it is very trne that 
that Reverend Chiete Juſtice obſerved, 
that theſe Actions vere very rare 11 our 
old bockes, and ſuch as were brought 
were for words of emminent ſlander, 
and of grear importance. 

Byt thele 'tew have now getſucha 
numerous progeny that I-feare we can- 
Her turne over many leaves in nr new 
beoks, but wee fhaltfinde one ofthelſe 
Attions. They hegan thus to mnlciply 
inthe Queenes rime,)asWwee fintlein my 
Lerd Cockes 4. book, where thef&ivno 
kſle then 17. adjudged caſesxogether 
upon theſe Actions, © 

And you may eaſily judgefuthey did 


nor abate in Kirg Feamſes his time ; for 
Poe LIM | if | 


a. we a« 
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(if I-wiſtake not there is no lefſe then 
two-and twwenty 'adjudged caſes upon 
theſe Actions inmy LORD Hobarts 
Book. | 

AndiIam eerraine they are not fallen 
in His Majefties Raigne thay now 1s; 
for 1-my ſelfe have reported no lefle 
chen-.chree and twenty judgments upon 
theſe Actions ' bur from Eaſter Tearme 
in the ſixteenth yeare of the King, ro 


Trinity Tearmgamthe eighteenth, 


' Well qherefere might Wray Chiefe 
Jaftice ſay, "that the malice of men dorh 
more increaſe-in rele times, then m 
tirhes paſt ;* and as he1aich, rhe malice 
often ought to be wiets(ſtood as much 
as may be; whichil amdure the roo fre» 
quent to{lerating of Adttons ot this na- 
twrexyi! not eteR,no more then frecan 
be-exringtihed: by adding teryell un- 
ret, You have heardimy adviie and di. 
recion detore, chetfore. {will here cloſe 
this with one word;rhouyh the ronsues 
cfm n be ſetonhre; I know no reaſey 
wherefore rhe Law ſhould bee nlcd as 
Bellowes to bow'the Cole: 

It is the ſaying of the Prepher Da- 
vid ; I will take heed 10 my ways, that 1 of « 
fend, wor with mynongue, 1 willheepe my 
, 2 2 GT. 77 


Pal. 33, 
Ver.1.2. 


Attions for Slander. 


mouth as it were with a Bridle, It wery 
happy for all men if they could make 
che like relelvtion,and keep it. But ſee, 
ing that wee are but men ; whileſt wee | 
carry this lump of fle'h and mafle of 
cortypripn about us, we ſhall be ſubject} | 
to the i1ke paltions and-atiections that 3 | 
orers have heene betore us, andthe} , 
fieſn will rebell agginii the ſpirit. And | 
eheretore I haveprovided this I reatile | 
pon Aﬀtions of ilander, as a Bridle tor ' 
all raſh and inconſiderate tongues; that | 
ſeeing the miſchiefe rhey may the bet= 
cer K11ow how tDavoyd It, 

And here I ſhalllay downe thisas 2 
generall ruie ,, which 1 ſhall by the-way 
as' I goe, make 2v00d. incyery pertiy 
cular. 

That all ſcandalous words which tewch | 
07 Concerne amanin bis life Liberty, or 
AMember or any Corporadl puniſhment »,0r 
which [candall « man in his Office or.place 
of Tr wit »* 07 11 his Cal, ng or funtt:on bi 
whrch he gaines his living ; or which tend | 


_— 
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Pegs 


to the flanaering of his T itle or his diffne 
keritance ; or to the bffe of his advance, 
awe 't, or preferment,or any ether particu= 
lar damage; or laftly which'charge a man | 
to have any dangerous infettions iſeeſe, 
y 


/tO be wittiavly done,or eve ke , theſe 


Attionsfor Slannder. 


by reaſon of which he ought to\ſeperate 
himſelfey or to be ſeperated by the Law 


fromthe ſoctety of mew : all fuch wor ds 


are aftronable, 
And firſt for the firſt part of this Rnle 
vituiScandalens words which touch or 


! ftoncerne a man inhi life; ſuch words aye 


attionable, 

"If a man call another Traitor; Fe'on. ;, Aﬀ fol 
Theete,or Murderer, an Ation lies for 19. 27. H; 
theſe words, becauſe they call 4 mans 8.14 & 23 
life in tettion! —_—— | 
' Soit is all 6ne if one ſhall ſay of ano- GERI 
ther thathe killed or murdered /.,S. or 25. {15x 
that he ftole his 2o0d-, or that he poy- & 23<.tol 


foned him,if it appeare to be intended 26. Heb. 

Rep:'o!.9' 
b pn ed v PI.11, & 
words like viſe are ARionable , as aP- x47. pl. 


peafes by the Bookes in the Margent- 196. . . 
So ff oneſha!l ſay of another he hath Cooke, 1. 4. 
burnt mFBirne zyith Corne , which is {91--9- 
Felony ,"this"likeiytic» will beare an. 
Action. 2b þ +248 
- I have #Report ef a caſe which was 
thus : a Serva'it of one Mr, Rvger Brook, 
fitof one Mis. Aargarer Paſſey that 
ſhe ſent a Lerter co his Maſter, and in 
theſard lerter wlledftis Maſter ro poy- 
ſon his Wite Bridger Brocke aud in they 
calc 


Ah10%:s for Slarnder. 


caſe 1t 1sz{aid_ that upona Writo. Er. 
ror broughe in the Cnequer Chamver 
Fig T2 © itwas reſolyed, the words were action 
& nable , and tae judgement athr: ned, 

which caſe I conftetle -T muck doubt, be» 
caule here was bur bare.adviſe, and no- 


thing appearing to be don. ;like Eatonsy 


caſe im-Cooks 4 Booke, 
W'erei the Defendant ſaid of the 
a. Plaintifte«thar Hee gave his Champros 
Comncell to make a D ed of gitr of his 
gools toikill him, &c.atjudecd chat the. 
worls were not ARionable, becauſe 
that the purpole or int2"r of a man 
without act, 15 not patihablebyrthe 
Law. 
Paſch.3. And I conceive ic will not 621ike the 
Tac. in the c1ſe, pur by Ta#f1d Juf, in Harrizand 


oh, Hixonscale , where he la'th tnatrflay 
of anerher., that he lay in waitco-Rob 
or to mnrder 1, S. will bcargan Action, 
becauſe that he accuſes him ofan a& viz 
The preparation and lying in wa't, 
which 15 puniſhable by-che Law ; bur in 
the former cale there is nothing but. 
dvile, wl \h 
Mich. E _ — e,whichis not puniſhable by 
li r ' 
"4 = ; Hawly brought, ang ion upon T'% 


ſpl.s. calc againlt Syduans | tor thele words; b 


ty 


z Atlions for $ lawndey. 
is infe&ted of the Robery and Murder 
larely*ccmrmrred , 'and ſmels of the 
murder,adjudzed chat the words were 
aQtionable, by reaſon of the word 1n- 


tected. 


One ſaid of another thon diddeRt kil! Mich s ; 


a Woman great with Child, i#»wendo on in che 
ngs 


Tocoſam Vx+»rem cninſdam RS: defuntt. 
and ruled by the Court that the Action 
woldlie,though that the worman were ut. 
rerlyincertain , becaule that the oftence, 
and che party intended co commie it, 1s 
certaine, and t!s nor like the caſe, where 
one ſaid that there is one 1n this come 
patly{;'who hath commirted a murder , 
there ir is incertain of whem the words 
Wec&tpoken, and cannot pelſtbly bee 
«yded by an < 1mnendo') but here the 
wores are Actipnable withcut an ( «ws 
»endo) at quzre whether the Action 
would lie or no becauſe there is no Cx- 
prefle averrement that the Woman was 


Bea 


ch, 


dead for 'the(1=»mnexdo) will not be tuff. Paſch.r. 


C1ent, 6h. 4 þ 


lac.in Bf, 


Haſ:!lwood brought an Action againſt _ ns 


Garret for thele words(amenet others * 
agreed nor to be 2Hionable whoſoever 
js-he That is falſett Theefe, and firong- 
elt !n the County of Salep, whatſoever 
he 


Avcrment 


Paich's, 
Jac. in the 
Kings 
Bench. 


Words in 
the ſecond 
perſon, 
though 
the party 
be nor 
pref: nt, 
aQicaable 


Cook lib. 
4.to.:5.b 
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he hath Ntollen, -or whatſoever he hath \ 
done, Themas H.1jſclmood is taller thew * 
hee refolved thar thele words are aStio 
hable, wich an averrement that ther 
are Felons within the Ceunty of Salop 
but for detant of ſuch averrement 
the *judgement being gtven in the 
Common Pleis was reveried in _ 
Court. 

Sroxer brought an Aion for wor ds 
againſt Gambell and declares that the] 
Deendant 4+xit deprefato: the Plaintifte} 
thou immuendo.y &c. hait ſtollen my 
Gecds ; and upon net guilty pleaded, 
the lury found tor the P:aintiie, and 
in arrelt of judgement it was aid , that 
the Counc was nouvlit tor the” words| 
are in tne lecond Perion , and ir-is not| 
all adved thar- the Plaintifte- was pre-! 
fent at che ſpeaking of them, Er Tota 
Curia rontra tor dixit deprefats \ 1S as! 
much a5 D-r:r ad prefarum | for can- 
nor ne tay thou haſt of che Plaintitte, 
exc-pr thar it were ſpoken te him ? and | 
ralc wi glven for ju 1gement. | 

ne T:1m4ns 1119 of Hext I do nor ! 
donbe bor wirain evo dayes to Arreſt 
Yer try ſu'p't) n of F-llamy : adju jged 
tat *2ct words were Actionable , he- | 
caule | 


Aion: for Slavtnder, 


cauſe that for ſaſpition of Felony , hee 
ſhall be impriſoned and his life drawne 
in que{t10N. 

Hil. 2» lac. in -the Kings Bench, 
Winch came to the Barre and ſhewed a 
Libeilagainſt another in Court Chri- 
tian fortheſe words, thru arta Witch 
apd dealeſt wi:h Witchery , and diddeſt 
procure Mother Bale to wirch the Cat- 
cell of 1.S.and vpon ths prayed a pro- 
hibition , becauic that the blaiatitte had 
remedy at Law,and by Fexner and Gaw. 
dy Inft:c:5 the others ab.cnt and Pro- 
hibition lies, becaule ſhe hath remedy 
at Law. $9 that their opinion was that 
an Attion wou-d lie at the Common 
* Law tor calling of ene Witch. 

And in one Edwards his caſe Hill. 45 


ry 


x ! ' 11, 4? 
7.ic, it was ſaid to have been three cin <8 "I I. 4 


£1 inthe 


adjuJged that roca!l one #uch woul: xj, 
beare an action an] alſo thar an act'o 1 Benches 


would lie for calling © one Ffzgge bur 
I dcubt of the latrer becauſe I rake Hag 
10 be a doubrfull word. Burt why Werch 
ſh-nld not beare an Akion, I know no 


reaſon, being te life may be thereby j; 
drawne in quelticn, chough I know it p 


hath heene d-whred, 
Aa ſpall broup!htan Ation againft 
Steward 


ob. Repz 


Aa:I5f- 


ns fort aka: 


$: eward for ſaying the Dei 2pP2args, 
rotheeevery night in the likeneſſe cf], 
a black man ridity upon a black Horſe, ], 
andthon eentergglt with himand whats , 
ſoever thou deſt aske he gives it thee gh 
, and rhat is theigeaſon thou haft 1o 
much money, adjudged the warfls were? 
Actianable. Note Reader , thathy ge! 
Scarute of 10 of King [ames Cap. . 
Conjuration orconſalration with the 
Devill.zs Felony. = 
Th In the cale of Hawes Mich, 17.of the | | 
Mich.17 Kino th NG l 
Car.in the King that nov 15, th18 cale yas put and"} | 
| 
{ 


a A ou W« A Xa 


Xings agreed bythe Iudges; one ſaidof ano- 
Beach. x that hee . had teceived a hab, 
Frieft , adjudged atienable, becauke 3x 


Felony .he might, receive a Ronnſh 
rieft and yet not knpy, hun to be ſo., | 
(like-the caſes 1,bave pur you. after- 
Hob. Rep, wards, rherefgre Quere, as 
pac35a Sir John Sydenham againlt Timothy | 
Afar Clark I. think 1n my conſcience | 
that if Sir. John Sy might, have 
his will, he, woulddkiWall che SubjeRs | 
in Englargzand the King te0, and he is 
2 maintainer of Papiiftry and Rebelliout | 
Per/ons. Theſe words upon.a Writ of | 
Error in.the Exchequer Chamber were * 


adjudged 'aronable. 2 F 
* - 4 
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Atﬀions for Slander, 17 
S$:< fo 3, 


I It ſeemes ſomewhat hard ro me Rea- 
der that words of thougiit or opimicn 
| only ſhou.d beare an Action, as here in 
the former words. And tor the latter 
words , tha: he is a maintainer of 'Ke- 
bellious Perſows ; thev are Adjective 
J only , and do rot im port any Act of re- Cooke hb, 
bellion in thele Perlons, bur only an in. #59 £94 
| clination tot , bur of this more here- * 
aiter, 

[fa man ſay of another that he doth Coke ih; 
like or approrg of thoſe that maintaine 4.013 
{edition agaiflt the King. I conceiy®© 
that theſe words arc attionable ana ſe- 

Cition 15a violent and publique thing, 
ot winc!: he cannot bur have notice. 

Tiis Rule was agreed by the Judges w Paſch. 18; 
the d:bate of a caſe in the Kings Bench, ©,.inthe 
that mary WoYas (rhough of themſelves Kings 
they be Not att ronable |yet being equivelen ; Bench, 
to words that are attionable will beare @: 

Attion, 

And it was ſaid by Zones Tuſtiar,rhat in 

Yorkſhire firayniny 0: a Mare 1s all 

one with Bugyerins of a Mare and 

theretore he {aid that an ation will lie 

for theſe words, with an averrement 

that chey tancamount to Buogvering of 

a Mare, Note by his opinion ig ſuch 
C cale 


Kings 
Beach. 


pac35a 


Mich.17 
Car.in the 


Hob. Rep, 


7 Ford! der. 


$1 ear for Se the] Dag &, 
rotheetvery 01 bx.in the 
a black man ridiÞy upon a #hc Horl 4 þ 
__ thon enter with himand hi 
ſoerer thou. delt aske he gives ir thong 
and rhat is theligeaton - the 
much money, adjudged the 7c 
Actienable. Noe Reader , t he | 
Statute of 1o of King Lanes 4 % 
Coenjtration orfonſalration vt the : 
Devill,1s Felony. | 
In che calc of Hawes 271, 17.0f he" 
King that now a cale,yyas put,and? 
agreed by the Iudges;.one ſaigef 
ther that hee". hal teceived. 3 bf) 
Brieft , adjudged aRtianable, 
Felony. he. might, receive a 
| ovket yet nat kapiy, him ro be.ſo-, 
(like rhe caſes I. have. Put you a" _ 
ward*, there. re Quere, wt | 
Six John denhon.againkt Timethy "if 
Afar Clark 1 think in ny INE | 


rhatifSir. John, have 
his will, h&wvoul ll the Subjeds 
in £ng, d the ing.c90, and hc.is © 


2 malhainerof Papiitry and Rebellious 
P:r/onr. Theſe. words upon, Writ © 
Error in. the Exchequer. Chamber oy 
a aionable; / ID. VY f | 
C. 
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ARﬀions for Slannder, ty 
S:< fo 34" 


G It ſeemes fomeyvhat hard ro me Rea- 
der that words of thougitt or opinicn 
only ſhou.d beare an Action, as here in 
the formec words. And tor the latter 
words , tha: he 1s a maintainer of 'Ke- 
bellious Perfow ; thev are Adjetive 
only , and do not import any Act of re. Cooke lb. 
bellien i in theſe Perlons, bur only an m- fo 1 9.te 
clination toit , bur of this more here- * 
| after, 
[fa man ſay of another that he doth Coke ih; 
like or approvg of thoſe that maintaine 4.ſo13z 
| {edicion on the Ling, I conceliy© 

{ rhat theſe words are ationable and ſe- 
© dition isa violent and publique thing, 
ot whic!: he cannot bur have notice. 

This Rule was agreed by the Judges wn Paſch. 12; 
the dibate of a caſe in the Kings Bench, ©, inthe 
that many woras (-bongs of thewsſelves Kings 
they be Not attonable \yet being equivelent Bench, 
to words that are attionable will beare @1: 

Attion, 

And it was ſaid by Zones Tufticr,that in 

Yorkſhire firayning 0! a Mare 1s all 

one with Bugyerins of a Mare and 

therefore he ſaid that an ation will le 

for theſe words, with an averremenc 

that chey tancamount to Bugvering of 

2 Mare, Note by his opinion ig ſuch 
C cale 


þ 
” 


if 


tw War 0 oo 


ja «6 


13 Allions for Slaunder.” 


ca& there mu't be an averrement of che 
—_ Og or importance of the words. 
meat. Yet Lord H»barrt hath leverall 
caſas a heed where a man brought at 
_ > action tor Welch words and did NOT as 
263), VYEIrc'what the words did import 10 
236.Gibs Engliſh,and yet judgement wzs given 
and Gin for the Plaintifte and the Conrt took 
_ cale. ;information vpcn Oath by YVelchmen 
nou what the words meant 1n Enyliſh. 
And in one of the cales Serjeant Iohu 
6.lac. in Afoore then informed t@® Ccurt that 
—_ Kiogs judgenient had bin given in the Kings 
cnea, « 
© Benchin the caſe of 7ueh upon theſe 
words Then art aheal:r of Feflons with 
out «ny avertement, how the words 
weieraken ; becaule the Court was in- 
formed and tooke knowledge that in 
ſome Ccunties it was taken t fag a imo-| 
therer of Fe'ons, 
Paſch.7. Thecat. intended by Serjeant Aeove 
_— the was I conceive the cale of Pridh am and! 
Berth T ucher 1 T8 He Kings Bench , where the! 
werds were adju./2c4 ation able , with-| 
-PuUtan averrement , and ih this ca'e it 
Words yas agreed that words niay be flarde- | 
Aandcrous rgy g in one County and net ſm arother | 
—_— for in Norf they knniy nor what! beater] 
ounty A- 7", 
and noria Pgntficth, but tiis being in Devonſhire 
another, where | 


— 
I 


Attions for Slander; ' 
where this.werd is uſed fer concealer of 
Theeves,will be activnable. 

And 1 take this to be generaly trus that 
in all caſer where a mans fe may bes 
dr awne 11 queſtion by ſcandalous BT, — 
that ſuch words are Allinnable., 

And now I ſhall cite acale or tie, 
where words ſpoken which touch a mans 
life , which are by way of interrogation ,or 
by way of heareſy or relatien ;, «+ (aitly oy 
way of negation only and yet will beare an 
eAttion, | OT 

It was faid at the Kings Bench Barre _ os 
[which I heard and oblerved]:'ar it/bad yyorgs 
bin adjudged in this Court 1n one Ap» ſooken by 
pletons caſe , that where a'man ſaid to way *f ine 
another where4s my P-ece thou toilet ©9699” 
trom me, that theſe words were Actio. 
nable. By way of 

And Tones Iuftice then ſaid that he re. report or 
membted this caſe tobe adjudged. 4. Nelatione 
ſaid that B. told him that C. ftolea 
Horfe; bnc tie did not belzeve im, that 


' reſe words . with an averrement that 


B. did nor fay any ſuch thing to A,were 
aQticnable. Hill. s; 
Agzeeing with this caſe 1s the Lady lacs in they 
FH1rriſons caſe Widdow, who broughr Xings 
an aRtion for words againft YYhram ye ne 
B 2 Cade _— 


Aion for Slander. 


C gde Eluier,and declares that ſhe was 
of 200d ay "5 and that Herry Earle 
ct Kent was in ſpeeci and communica» 
tion With her concerning Marriage |, 
the Defendant preme'fſoruns 22x 191ar us|, 
laid theſe words Arſcor hath reported | 
tar he hath had the uſe of the Lady ; 

( 


Aorriſans body at his pieaſure ; #61 re. 
vers Arſcot did never report 1t; and al- 
ledges that the Earke of Kent upon the 
Hearing of theſe words furcealed his 
fuir,by which ſhe lott her advancement, 
&c. adjudged that the words weref . 
ARiovable though ipoken vpon the req , 
port of another , for, otherwiſe a man | 
might malitiouſly raiſe ſland roms Rex] | 
pores of another , and ſhould never beef | 
Punilhed for it. 
Butin this caſe Tarfield 7aſtice (aid, ; 
that 1t it had beene expreſſely alledged,} ; 
that intruch it was {'» reported by 4r/-f ; 
eor,then an ation would nor lie againl} 

Cage ter laying that Arſcot repgried it; | | 

becauſe it 1s true that he did (o. | 

And Bariley Inftice ſaid thar anaRtina} , 

Paſch. 15 had bin brought fer theſe words , Teu} , 
Cr. ncga- are #0 Trheefes In which there was ani 
evbamr avercement,which implied an affirma.! . 
' tve,and agreed to be Atianable , and| 
Aprletoxs' 


_ | 
Aftions for hinder, 2x 
Wat] eMppleroue caſe yas then avtecd fer 

ariel Lay, | 

ca A. (aid to If. baff then betrt it Lon Mich. rg? 
Bl don rs change rhe worry then' fdleff from _ - thy 
"4" me? In this cafe it Wes objected, that Berth. 
ed theſe words vere toc 2Rtionable, be. Words of 
ady} cante that they ate ſpslich onely by way Intcrraga* 
74} of interrogation, and art no direct af. "+ 

| al- firmarive. Bit Jones avd Bartly Jafficts 

tNe} (the others being abſent)bork ſid that 

bis] the words were attionable ; for the firſt + 

Nt words, Haſt thou bren at Lovden, &c, 

erty arerhe only words of interrogation, at! 

4 the ſbſequenc words, viz. The mony 

"an thou folleft from mee, 18'2 poſitive afir. 

= tation ; and Fa tley [wft, then ſaid, that 

Xef it had beene ofteritimes adjndped that 

. | words of interrogation ſhould be raketh 

id,] as a ditedt affirm ation,Which forer Tuff. 

ed} aIf6 apreed, and further ſaid that hit 

'l-] ca had bin adjudged. 

alt Ohe faid to another, I areamt this Idceame 
it} hight that you ſtole a horſe, theſe words Yu ftole 
wereadjndged ationable. And he faid — 
"a; that if theſe and rhe like rvords ſhould 
®*#\ not beare an aRion, arman might heezs 
in} abuſive as he pleaſed, and by ſuch ſubtill 
a-! words 2s theſe always avoyd an ation, 
1% And howT will pur yon a caſe or ws, 
a S4 mhers 


Allions for Slander. 


where words which imply ax affirmative 
ſhall be aBionable, 
Paſch.15; One ſaid of another, he would prove he 


43 


car. inthe hadſtollen his books. In this caſe theo] | 


we pinion nf the Court wgs. chat the words 


were actionable, becaule they imply an 
" afſhrmarive ;- and are as muchas it hee 
had ſaid, that he had Nolien his Books, 
And ſe it 1 will fay of another, that [ 
wil bring him betore a Juſtice of Peace, 
» for Iwillpreve chat he tath follen,Cc, 
though chefig{t words are not aticna. 
ble, yet the laſt are. 

Paſch.5, Whiteercs brought an ation again 
_ - the I, avington far theie wotds; I will prove 
Berth that Whytacre tsto:fivorne, and tat ten 
men can juHine, and I could prove him 
perjured 1f 1 would, adjuilged chat the 
werds vere actionable, for thar it is 4 
great flander to be reported that-it is in 
the power of any one tO prove one pers 
jured ; and it is as a dire afhrmance. | 
Paſch7, - It will be proved by many vehement| 
Jac. in the preſumprtions, that #elby was a plotter 
A and contriver of Thomas Powels death 
" becauſe hee weuld not {cll his Land 16 

the {aid Welby; adjudged the words were 
aRionable, | 
k And no 1iave ſhewne you the af.) 
firmatye! 


( 


Att ions for S, b 


firmative parc, . where wordg which 
touch Or concerne a mans life ſhall hee 
ationable. I ſhall now ſhew unto you 
the negative part, Where words in ſuch 
calo thall not be aRionable, 

Words that tough or concern a man life 
may net be aifionable in theſe caſes: Where 
they are too general, or net poſitively af. 
firmative z or of 4 donble or indifferent 
meaning, or dowbtefull in ſence ; or for 
that they are incertaine in themſelver, or 
the perſon of whom they are fpo%en ; or 
elſe by reaſon of the ſubſequent quaiifica.. 
tion of the words, or becanſe they doe not 
import an All, but an intent, or inclinati. 
0x only to it; or for that they are impoſſible, 
or laitly, becanſe it doth appeare that the 
ſpraking of them conl4 be xo dammage to 
the plagntiffe, in all theſe caſes the words 
will not be at ionable, 

And firſt, words that are tos general, 
or net poſitively affirmative, will not bee 
atlionable, 


Toſay ofaman that he deſerves to be Mich,g, 
hanged ; adjudged nor acttonab'e, be. Jas. in the 


cauſe they are roo generall, for that hee K 
doth not ſhew anything tharhee bath 
done to deleryt it : and by Yelvertom 
Zuitice, hee may deler ve it tor unnatu + 
| B 4 ral 


Aids for Slannder. 


rall riſing of his Parenes, and the like, 
where he ſhall not bee puniſhed by che 
Law. | 
Cooke, lib. 4. f. 15. b. Teomauns and 
Hexts cale, tor my ground in Aflerrok 
Hext ſeebes my hife, adjudged not actio. 
nable,becaule ſeeking his lite is to gene. 
rall, for which there is no puniſh- 
wmene, 
P-ſch.3, Soif I ſayof another thar it is In ty 
Jac. in the power 10 haty him, adjudged not aRi- 
Kings ghable, in Pridham and Yiccker: caſe 
Bench. cited before, becauſe the words are too 
oencrall, 
Mob : Rep, James Steward brought an aRtion a- 
p-247.pl. gainſt B-ſhop tor ſaying of him, that hee 
196, wa: 1h Warwicke Gao'e for ltealing of a 
Mare and ether Beaſts, and adjudged, 
that che words would nor beare an aRi. 
en becaule they doe ncr afticrne directly 
thar he did ftea'e them ; as if he had faid 
chat he ſtote chem, and was in Gale for 
ir. but onely make report of his impri- 
ſanment and the ſuppoſed reaſon of ir, 
and it gnay very well be, that the Ware 
rant of Mittimus was for ſtealing ex- 


+4 


making of the Kalender of the Priſo. 
ners tor the Juilices of Aﬀnc, and the 
like, George 


_ Rs ET” 3 2_Xxk._ ' - AA. 


preflely, as is the ccmmon forme of 


ne - & a - Ee LES 


ATtion! for Shumder . 
Georg Blexd brought an ation again? 


A.B.for aying thar he was Indicted tor turf 


Felony at ſuch a Seffidns; ir was faid, 
chat it was queſtioned, yherher an aQi. 
on \yould lie, becauſe an Inditment is 
bur a ſarmaiſe, Burt T conceave rhar it is 
withoar queſtion, chit no ation \yil. lie 
in ch ca'e ; becanſe- thar to ſay a man 
was inditted of Felony is no more then 
to lay hee Wis impeached or accuſed for 
Felony, Which an honeft man may bees 
and 1s no pMſrive aftirmaction that hee 
had commitrtea Felenr, and © it hath 


burglary, wrll is pone ro Stafford Goale ; 
and that falſe bneve ir 'Thomas Hae! 
wood, &c. it was adjudged thar rhefe 
words are not actionable becauſe that 
Briſcoe might be indited, and yer be an 
honeft man. 

Thom haſt lmev in Fallers Tahbbe in 
which none come, but thaſe that have the 
Pox adjudged rhe word; were nor acti- 
onable, becauſe this is no direR athoma- 

tion 
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ticn that the Plaintiffe had the Pox. 
Hob : Rep: Poland brought an Action againft MA. 
p- 415 pl. fon, for ſayixg, I charge him {meaning 
z3r, the P.aintitfe) with Felony, &c, adjud:, 
ged the words were nor aſticnable, be- 
cauſe that he doth not aflicme that he is 
a Felon, bur doth onl-- ſay, that he doth 
charge tim with Felony, which he may 
do 1n lome cales. though he did not che 
fact, as it a Felony were dane, and the 
common fame were, that he did it, any 
one that ſaſpeRts him may charge him 
with it, 
Heb: Rep: A:wy brought an Aion againſt 
p. 203. pl. F:ir-4 tor tacie words ; - { arret you for 
235. Felny: agreed that the words werenot 
attionay e,tor this 1s 10 politve charge 
that hec was a Feiou, and this may bee 
lJawinily cone upon a common tame as 
1s ſaid before, -thus you lee thax words 
that are not directly athcmative wil nor 
beare an action, 

Yer you may lee before fol. 7, where 
words WHICH 1p! ly an aſkrmative only 
fhailbe ationahlie, as to lay, that I will 
prove that p_ ftolemy Books, or the 
like, bac of this ſufticient, 

fol.re: "wand ” 'ards that art of a double 
b, & ;1. @ 0r inf cront mean, The Law wil take 


F * 
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in the bet fence for the Speaker, and ſo 

a. adjudge them aftionable, for the rule of 

ing | Law (as I have {aid before) that verbs 

ade, accipienda ſunt in mitiors ſenſu : 

be- Yeomans and Hexts caſe cited before, Cooke l. 4. 
1S,} for my landin Allerton, Hext ſeckes my fol. 15. b, 
Xt | fe, cc. adjudged theſe words were not 

ay | actionable, becanle he may ſeeke his life 

ae | Javtully upon juſt cauſe; and his Lang 

NC | may be holden of bim; and ( in mt:ors 

Wi ſenſe. | 

m Barham bronght an Action upon the Cooke i. 4, 
cale againlt Netherſall, and the wertds f91-29-4 
(t were Malter Birhexr did bur n my barnxe, 


37 


" (innuendo a Barne with Corne| with his 
C 60w1e hazds, 41d none bat he : and after 
e | verdict it wasmoved.inarrelt of. juds « 
E ment, that the words were not action. 
$ ble, (or xt is net felopy $0 burn a Barne, 
. if ic be not parcell of a Maron houte, 
. nor full of Corne; And in ſuch caſe 


apitur cerviliter, and not -crimiraliter - 
and words muit be, taken in mitiort {cr 
ſ# ; and the wmnaendo will not ſerve 
when the words theraſe;ves are not 
flandercus. 
Teams his caſe hang him be 1s full of the (1141, q, 

| Por, 1 marvaile that you will eate or fol tj, 
| a inke with, hin, CO, adju wed char che 

werds 


Aftions for Slywnder. 


words vers nt dcticnable,becanſe they 
{hall hee taken 1 ”rrcors ſa». for the 
IhuUl Pox and not te French Pox. 
Mich: 20 Put noce that in Hawtry and Arles 
146.intht co{e cjred afrerivards it was 12id by 
Kings Peynry Juft : tat to fay-that aman is 
Bench. 
layd of the Pox, will b-are an Ation ; 
beranle chat is che phraſe for the French 
Pwx . 
Bob: Rep: Advis Coote bronght an Ation as 
p. 106. pl. gain! t Adrian Gilbert tor theſe words ; 
97. Thor art a Thieft , and haſt fiolley a Tree 
aud; **d rhat the words vere not ati. 
onble,' and agreed thar there js nodit. 
erence be tweehe. #4 rhow $f fotley 
aha F-3 thog hait flottey ; for in commen 
acceptation (and) is to bee nnderſtood 
to be bi © verifying and makins good 
of the getierall word {Theefe) and then 
a Tree hall bee nnderfiond rather of 2 
Tree {ta1.!\ng. then felled ; which can 
bee hd Felony or Thety for that a man 
cannor ftcale a mans inheritance. 
Hob: Rey - SoClarks bronghe an Aﬀtion againſt 
p: 473. pl. Gilbere for theſe words; thow wrt 4 
$*5, Theefe ard h aſt ſtollen twenty lead of my 
' Furs adjuiged that the ation ivould 
ant lie fox the reatons given in the for- 
mer caſe. 
The 


ey 
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' Thelike Law is, if a mani ſay of ano. Coop 1. 
ther that he hath (tollen his Apples , or 4.ſp 19. Þ, 


his Cornezer robbed his Heppe ground, 
or (he like, the Law in theſe caſcs will 
a1judye them rather growing, then ga- 
thered or cur downe,and 1o the Words 
not Attionable. 

Thus it is evident ,, that where the 
words may be taken in a double or an 
ipdrfteren: meaning that che Law will 
ever rake them bet for the Speaker. ! 
fh all only put cne ca/empre upon tits 
gronnd and fo paflz 1t over. 

Paylin brought an Avtion againlt 


Ford for thele werds , thou a't 2 ] hee- 


viſh rogue, and halt Roilen my Wood. 
It was in this caſe ſaid at Barre t:c 
Action would nor lie. becauie it honld 
be conſtrned rather ro be wood (lar. 
ding then cut done , like thoſe caſes 
put hetore, 

But Bramſton ehiefe Inſtice ſeemed :0 
incline that the words vere ationgble. 
becauſe that { wocd ] cannot be other. 
wile irtended then of Wear cur down 
accordinv rothe old verile ; Arbor dam 
ereſcit . lignunm enum creſegre neſeit,and 
lo it was adjourned yicheut more lay- 
108, 


Nete 


Tiin, 18. 


Cart.in he 


195 
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Nete Reader, according to the opi« 


n10n of Brawſton Chiecfe Iuftice beriyixe 
Litchficld and' Saunders Yor the ſame 


Roc,1366. words , hee hath ſtollenmy wood , to 


V Vords 
muſt be 


which the defendart demurred, it was 
adjudged that the Action wobld lie, for 
Tarficld Juſtice faid that the words 
ſhall be intendeM according to the molt 
uſuall ſence, viz. That it was Lignwm, 
and nor Arbor, as if one lay that rhe 


taken .ac- Plaintiffe hath committed a murder . it 
cording to ſhall nor be intended thar he hath i u-- 
commoa 
intcnt, 


dered a Hare,bur a man, 

Tow may here obſerve (Reader ) that 
though words of a donble or indifferent 
meaning ouvht tobe taken in the beſt in- 


tendment for the ſpeaker as [ have fufficts 


| ently cleared it wnto you yet they ought not 


tobe tchen contrary to Common mend. 
went, 

For as you ſhall not ſtraine words ro 
an intent nor' apparert ,tomake them 
ationablc, 5 you mult nct wick them 
contrary ro common intent , 1 make 
them nor atiena2!c this is apparent by 
Sanders tis caſe immed-atly before, 
where it Is adjudged that to fav of ano. 
ther you have {tolJen my Weod,tha!' be 
:ncended co be Lignams, and not Arbor, 
and 


Altions for Slander, 31. 
pi- | and fo aftionable, fo ro ſay of a man 

Ixt] that he hath commitred a murder , thall 

Te | not be underitood murdering ct a Hare, 

tof tuta Man. | 

74s Dame AMeorriſon brought an Attion Hill.g? 
or avainlt VF liam Cade Ele vier ard dc, 1c. in the 
ds | ci ared that ſhe was ot v00d fame , &'c, Kings 


ft | andihat Hewy Earle of Kent 1yis in my 
”, ſpee&h and communication win her 
IC for mariage, the defendant promo un 
it non ignarns aid thele words 4A [ot 
- hattyreporced that he hath ha.f 15 uſb 
of the Lady Aorriſons body at his plca. 
t ſure ; bi revera Arſcor never reported 
c it. And further alledges that the E. of 
" Kex: upon thehearing of theſwerds 
. furcealed his ſuit by wv hich he loſt her ; 
alvancement, the Defendant pleaded 


not guilty , and it was found for the 
Piaintifte. It was moved by Hobare 
Altturney Generl! that the words were 
not actionable for this reaſon, amongitt 
others all tuleq againſt him | becaule 
that rhe words had tle uſe of lier Body 
werc incerrain an ofa doub!e intend- 
men”, and the: fore ſhoul! bee raken in 
the b:t fence ro have the ule ot her 
body as'a Tailor intneaſuring,or a Phi. 
fitian 10 pivine Philick or tas like, and 
nor a ally woric ence, Bur 


tows for Slannd:er. 
; But by Popham chiefe, Inflice the 
+ - Words ta- Words arc ationable, when werds a!e 
> ken accor- ipPoken that may have a double intenc 
* Wng unto or meaning , they ſhall bee expcun- 
Common qo according toOcommon intent for 9. 
Inteete theriviiche which intends to ſlander 2. 
nother, may ſpeak ſlanderoys words , 
which by common intendmene (ha | be 
expounded a ſlander and yer no Action 
lie. And here the words hath had the 
uſe et her body at his pl-alure ſhall noc 
be intended ia any lawtull manner, but 
licentiouſly and dithonelily. for this is 
the common intent , with whom all the 
other Juſtices agreed. 

Thirdly, where the words are doubtful 
Mich? 15, in ſeuct or meaxing , there likew h 
E liz. Dyec : = iſe da 4 
to.z17 PI, HI not be alttiouable. 


8 To {ay that a man ſmells of a murder - 


larely committed , will nor bearc an 
Hob: Rep. A&ion,becanie the words are of a dn- 


” . P*-35% bious ſence and intendment. 


i Bradſhaw brought an Action again(t 
$-15:bhb FF «lker . for thele words ; thou art a 
filching fellow , an4d:ddeſt flch from 
VTillan Parſon a 100.1. adjudged that 
the words were not ationable,becan(e 
that they are of incertaine fence and 
meaninge 
. $0 
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Ations for Slander, - 

$o tocall one Harlot will-ngt beare 
an ation. And apo this ground Icon- 
ceive (as I have ſaid before) thar to call 
a Weman Hagge , will not be Actio, 
nable. 

So to ſay of a man that he is a Healer 
of Felexr; or that he lirained a Mare as 
the caſes are before put;will nor be ati« 
nab'e , becauſe of their doabrfull ſcnce 
and meaning witheur the words be 8 
ſpoken to ſuch who knows the meaning 
and intendment of them, 

Fourthly, where the words themſelves 
are incertaing,or the perſons of whom they 
are ſpiken,in ſuch caſe they will nor be 
A hronable, | 

And firſt for ' the incertainty of 
words ; that is, when the ſcandall is not 
certaine and apparent in the words them- 
ſolves, | 
Note Reader that allthe caſes put before 
vpon the double or indiff:rene mea- 
ning of words are apt to chis purpole, 
As thoſe thou haſt tollen my App'es s 
or my Corne , or ſo many 1-24 of my 
Furres, or a Tree, cr the lite .h2 words 
in theſe caſes 2re not Aſtionable, be. 
cauſe the fcandall is not apparent and 


\ cerraine by the words ; for in every of 


theſe caſes i for onghe appeares by the 
words 


4-15 
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werds]the thing ſaid to beRollen might 
be growing , and then it is a Treſpatle 
only and no felony, and to charge a 
man with a Treipaſie ,ivill not be actio- 
nable. 

But if the words were, thou haſt 
ellen my Apples out o: my Lofc , my 
Cerne cut ot my Bacne, or my Fu z or 
Wood out ef my Yeard, in ſuch caſe 
the words would be actionable, becauſe 
the ſcandall is apparent, - for that ir is 
evident by the werds they were nor 
growing. 

Edward Miles brought an Aion a+ 
gainlt Francis Tacob tor theſe words , 
thou haſt poyſoned Smirh 8&c. upon a 
Writotf Error inthe Chequer Cham. 
ber it was adjudged, that the Atticn 
would nor lie, becauſe ic did not ap. 
peare by the words that it was done 


Hob. Rep. wittingly. 


p42.3268, 
p1.236. 


Mich.1s, 


Kiay+ 
Beach, 


Gbs and Jenkins caſe to ſay of a maa 
that he boare away money , or the like 
will not be Actionable, 


— 


A. ſaid ef B.rthar he tooke away®ho. | 
Car.in the ney from him with a ſtrong hand, for 


which, B-bronght an Action, adjudged 
thar it would nor he. 


Bramſton chiefs Juſtice in the argue- | 


ng of Hawes Caſe , Hich, 1 ;. of this 


King | 


—_— oo. ooo #ou-o a oO _ _ R  DFJFa Tam 


E Attions for Sluder: 
King in the Kings Bench, remembred 
this cale ; he did aſſault me and tooke 
away my purſe from me ; and hee ſaid 
that it was adjudged that the words 
were not Attionable. The reaſon of ;7.E11e; 
tneſe cales,is becaule that for ought ap- in the -: 
peares by the words(Which are of them Commog, 
{Ives uncercaine theſe might be Tcel- Oitas, 
paſſes only,and no Felony. . 

Ag 1ire , where the perſon ſcandalized 
it nncertaine, no Attion'will lie, | 

If one fay (without any precedent 

communication of any perſon incer. Coke 1b, 
taine) that one of the Servants of B. 4#9-17-Þ. 
(he having divers) 1s a notorious Fe. 
lon or Traytor,sc. here for the incer- 
rainery of the perſon no ation lyes ; 
neither can it be made good by an (in- 
ruendo.) | 

So, if one {ay generally I know one Coke ibi, 
necre atour B, that is a notorious 
theefe , or the like ,no action willlie , 
for the ſane reaſon, 

So. as it is in Fleetwoods caſe in Ho. Hob. Reps 


| barts Reporrs ; ifaman lay , lookeing P*:375- 


upon three perſons . one of theſe mur- pl-351e 


dered a manyno a&t on will lie for theſe 


| word by reaton of the incerrainery of 
| the perſon , neither can an innuendo , 
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helpe the incertainery; and note Rea« 
der that theſe calcs arc nor like Wiſes 
wars Calc. 

Wiſeman of Grazeſ- Inne, brought an} | 
ARion againſt Wiſeman of Lincolling. 
f*ne his Brother for theſe words, my} | 
Brother[meanivg the plaintiffe|is pers 
jured, and Twill jultite it , upen not 

ilty pleaded, it was found tor the 
$ aiorific and it was moved in arreſt 
judgement that the words yere not 
certaine enough to gronnd an Action 
upon, becauſe the Plaintiffe might hav 
more Brothers,and it doth nor- appear 
ofwhich of them the words were {po 
ken, but it was reſolved that the ation 
weuld well liey becauſe it is alledged 
that they were {poken of che Plainuite 
andthe Jury bave found accordingly ; 
and here Tanficld Juftice tcoke this dif 
ference; where the werds rhemlelve 
are incertaine,as to {ay,cne of my Bre- 
thers 1s perjured, there they can never 
be made good by any averiement, bu 
wherethe words are certaine in them 
ſelves , ſothar it may appeare that th 
Speaker intended a perſon cerrain?; 
there they may bee made c: rtaine b 
ſuch a Declaration , and the findiny 
the lury. An 
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Aion for Slonders 

And it was ſaid that if it were erue 
ehar chere ivere divets Brothers, the 
Defendant ſhould haye pleaded ic, and 
then iſſue ſhould have beene caken , 
whether the words were ſpoken of the 
Plaintifte or no. 

Nor are the former caſes iike a caſe 
which I cited before Mich. 2. Jac. 
where an ation was bronghr for theſe ,., . .. 
words ; Thou didde(t killa Woman 3,7; "16 
great wich Childe, [ innuend . Jocoſar Kings © 
Vxorem enjnſdam R. S, defuntt | where Bench. , 
itwas ruled that though the W oman 
were utterly incertaine,yer becauſe the 
Offence,and the party intended ro com. 
mit it were ccttaine,the Aion would 
welllie. 

Foxerefe brought an ARtion againſt Mob, Rey 
| Lacy and declared that a communicati- P#.1 32+ 
on was moved beticene John YY alter, P16: 
and Richard Guyn Eſquiers concer- 


- - 


cl ning certaine Suit, wherein the Plain- 


tife and certaine others were Defen. 
dants, and that che Defendanc Lacy up- 
enthe ſaid communication in their Words 
04 preſence, ſpake theſe words ;theſe De. _ by 
| fendants [meaning the Plainelffe , and 

the others ] are thoſe that helped to 
% murder Henry Farrar ( meaning one 

T7 "TER. 9 


Aftions for Slander. 


Hen. Farrer deceaſed who was murde- 
red by oneT. Gwldficldgwho was hangd 
for it, adjudged the words were acti. 
nabie , and that they were as lufhcienr, 
ly layed to entitle every ef the defen. 
dants to a ſeverall Action,as if they had 
beene ſpecially named, here you ſee the 
words may be ſafhiciently certaine by 
relation. | | 
 Fifthly , where former words attionable 
are qualified with ſubſequent wards net 
Attionable there though the forme» words 
ſpoaken- generally , aud by themſelves 
would heave maintained an Aftion , yet 
wow , taking altogether , they will not bee 
Attionable. 

Thou art a Taceſfe, for thou haft tos 
len my Apples our ofmy Orchard ; or, 
for thou haſt robbed my Hopground, 
or,for thou hatt follen a Tree; or, for 
thou haſt Roilenmy Faurzes ; as I have 
pur you the caſes before. Or, thou arc 
a, Theeſe,and thou haſt ftollen my apies 
eut of my Orchard ; or , and thou hat 

- robbed my Hop gronnd , &c. | and| and | 
{farihave hoth one and the ſame figni- 
fication in theſe caſes as I have cleered 
1t royou before to be adjudeed; and in. 

all cheſe caſes no Actien will lie, | 
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Allions for Slander. 
For [ as I have ſaid before | che latter 
words do qualifie the former, tor the 
former werds {ay him to be a Theete, 
buc che 'latrer prove him to be no! e, I 
have given the reaſon before, becayſe 
that in all theſe caſes, the Law which 
will alwayes conttrue words che beſt 
for the Speaker , will take the Apples 
Hopes &c.to be grewing,and then ir is 
Treſpafſe only and nor ©ellony to rake 
them away becauſe felony as Ihave told 
yeu before] cannot bee committed of 
that web is parce: of a mans inhericance 


' as theſe are whilſt they are growing. E 
Britteridge brought an Action for Cook lib, 
theſe words; Britcerrage isa perjured 4 ©.19.6 


old knave, and that is to be preved by a, 
Stake,parting the land of H. Marin, 
and 44. YYright, adjudged rhat the 
words are not actionable , becaue 
though the former words would beare 
an ARtion , the latter do ſs qualifie and 
extenuate them, that raking alrogether 
they are not aftionable fer the latcer 
words do explaine his intenr,thart hee 
did nor intend any judicial! perjury; al. 
ſoit was impoſſible chat a Stake could, 
preve him perjured , and therefore for 
ehe impoſſibility , and inſcafibility of, 
| D 4 __ the 
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Ation: for Slander. 
the words the ation would nor lie. 
Sixth. where the words doe not im- 
an Att , but an intent only , or anin« 
lination to it there ſuch words | except 
where they ſcand all a man in his funttion 
or zprofe ftox |will not beare an Altion, 
Ifa man fay-of another that he is a 


l[edirious knave,or a theeviſh knave; or 
2 traiterous knave;theſe words will ner” 


beare an Ation;becaulſe that the words 
do not import that he hath done. or is 
puilty of Sedition Felony,or Treaſon, 

Care AdjeRive words, which import 
an inclination to it ouly. | 

But ifa man ſay of another that hee 
Is aparjured knave, an Action will lie 


for theſe words , becauſe that the Ad- 


xFQive[ perjured ] prefumeth an AR 
committed, or otheriviſe hee cannor be 
perjured, 

Befides , Adjective werds will beare 
an Aion,when they ſcandall aman in 
his office, Fun&ion or Trade, by which 
he doth acquire his living,though chey 
do not import an AR done, ' 

My Lord Crke cites this caſe ad- 
judged. 34. Eliz, berween Philips Par. 
ſon of D. and Badby, in an ation 
brought for theſe words, thow haſt 


made 
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Attions for Slander, 43 
8 ſcditions Sermon, and moved the people 
i» ſedition this day : relolved that the 
words were ationable, notwithltand- 
ing chat the fielt part of the words were 
ureer adjetive, and the 'laft words 
were bur a morive to ſedition, and it 
doth nor appeare rhat is thing enſu- 
ed; yer nt that the? Candi che 
Plaintifte in kis ſunRion, they were ad- 
judged aQtionable. | 

So, if a man ſay of a Merchanr, that Mich.zz. 
hee is a Bankruprly-Knave, or a Bank. * 44-£1, 
rupt Knaye,. theſe words will beare an *? che 
ation, rhough thac che Bankrupt bee þ;,,, 
aljedive. Mittens. | 

. Or if on? lay of a Merchant, rhar he cafe. 

will be Bankrupt within two dajes which & £6 
imports but aninclinztionstyct an a&ti.. 2/0: £72- 
on will lie ; for theſe {candalls reach to 
the profefſion. 

So if a man ſay of an Officer or cygge lib., 


Judge, that hee is a corrupt Officer or fol. 16. a. 


Fudge, thongh the words beadjetive & 19. a 
et an ation lyerh for both cauſes; firit 
Ce the words rouch lim in his Of 
fice, and then becaule they doc impore 
an at done, 
Hob, Kep. pag.1 2. pl. x7. Yardly and 
Elill; caſe, to lay of an Atorney, = 
LOS. ce 


44 Allien? for Slender, 
be irn bribing brave, wilibeare at aA. 
On, thongh tae words be adjective» 
Words likewiſe that import au intext 
only, will not brare an attion. 
* The defendant faid of the rlaintifte for 
__, _ he i: a brabler & a quarreiler he gave his 
"4 * ply Champton conmfel! to make a D:cd of p ft 
caſ.. of his goods to kill me. &c, but God pre. 
ſerved mee ; The book faith.that it was 
ſtrongly urged, that the aRion ſhould 
be maintainable,and divers caſes cited, 
which I will remember unto you. 
Mic 1.8 My Lady Cockeins cale for ta:le 
33-Eliz, words; AM Lady Cacke'n «Fercd to 
in the give poyſon tooxe to kill the Child in her 
Kings boar, 
Bcaea. Another betyixt Tibets and Heyne 
; in Glocefter tor tneſe words © Tibots aud 
another did agree to hire oxe to kill B, 
Allo Cardinalls ca'c for theſe words, 
if I had conſented ts Maſter Cardina!l, 
T. H. had not beene alive. 
And the Lord Lumlyes caſe; My Lord 
Lum'ey hath goxe about to take away my 
life, againſt all Chriſtian de. li ng 
Bur ncr;y'taſtanding theſ: caſes, the 
bouk faith, that upon grear deliberati- 
en an] adviſement, ic was adjudged, 
t2at 17 the principall caſe che wards 
Were 


F 
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were not ationable, becauſe that the 
purpoſe or intent of a man, withour 
a& 1s not punithable by the Law. My 
L. Cocke in the clcſe of this cate ayes, 
Note well this caſe, and the cauſe and 
reaſon of the judgment. L 

Certainly Reader there 1s ſomwhac 
more than ordinary in this ({Nore be. 
ze) of my Lord Cookes ; and the reaſon 
of the caſe ſcemes to intimateas much 
unto us ; which 1s, that the purpole cr 
intent ef a man, without a, is not 
panifhable by the law,yhich 1s a certain 
cruth, 

Bur I ccnceive it 1s as trne , that 
where that purpoſe or intent is mani- 
telted by an Gvert a& or attewpt tlic 
that is punithable. 

Mich, 4. of King James in acale in 
the Kings Bench, chis was agreed for 


45 


Mc... 


+ Jzc. in cne. 
Kings 


law ; to fay of a man, that hee lay in- Beach, 


waite tO aiſault 7. $. with an intenc to 
robbe him, or tomurder him, an ation 
lyes, becanie that hee doth accuſe him 
of an att, viz. rhe preparation and ly. 
ing-in waite to afſau'thim, bur if hee 
had ſaid that he would have murdered, 
cr weuld have robbed /, 8. an ation 
would nor lye, becaule hee only gueſſes, 
a; his imagination, And 
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And in Harri: and Dixonscaſe in the 


Jac. inthe Kings Bench, that caſe was allowed for 


lay by Tanfield Juftice, where hee ſayd 
that if one ſay of another, that hee lay 
inwaite to murder /. S.an action lyes, 
ecaule fuch lying in waite is puntſhe 
able by the law. | 
By this cale ic ſhould ſeeme, r1at to 
charge a man with an attempt only ro 
commit Felony,as tc {ay of a man that 
hee oftered to rob, or ropoylon, or to 
murder 1. $. that theſe ſhould be atio- 
rable ; for I think the like puniſhmene 
1s inthelecaſes,as in the former,whictt 

I conceive is only the good behaviour, 
or at moſt tnditable for it, and there.. 
upca fined. 

And if an ation ſhould lye 1n ſuch 
caſe, by the ame reaſon, ro lay of a 
man, that he is a common Quarceller, 
breaker, or perturber of the Peace, or 
that hee is a Riorter or the like would 
beare anaQion, hecan'e that for theſe 
itkewile the go9d behaviour 1s granta- 
ble, and likewiſe a man'may bee in. 
diced for them, therefore quere of the 
former caſes. 

Seventhly, words which are apparently 
tmpeoſ3ible, will not be altionable, 

| apt. boron Benſew 
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Braſon broughr an aQion againſt Mor. Paſch.s. 
ley for theſe words; T how haft robed the Jac. in the 


Charch (innuendo Ecclefiam fic Al. 
hagi extra, Creplegate London) and haft 
felken the Leads of the Church ; Upon 
not guilty pleaded it was tound for the 
plainrifte and it was moved in arreſt cf 
jadgenent, that the words were nor 
actionable, becanle the Church ſhall 
be intended the Uni1erſa'l Church,and 
wor any .materiall Church, and the 
Church Militant cannot bee robbed, 

and fo the words are impoſſible, bur by 

Popham, Chiefe Inflice, and T anficld 
Twxtice, the ation will well lic, and ſo 
it was adjudyed, becauſe the words 10 
this caſe cannot be intended of an in« 
vifible Church, a3 is objeted, bur of a 
materiall Church, as is explained by 
the ſubſequent words ; and hatt fisllew 
the leade of the Church : which can- 
not bee underſtood of the inviiible 
Church. 

In this caſe Reader you may oN\ſerve 
that it is admirred, char to lay of a man 
that hee ba h robbed the Charch, gene- 
rally will nor bes aRicnable; becauſe 
that it ſhall be anderſtood of the invi- 
ſible Uniyerſall Church, and fo the 

words 
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words impoſſible, becauſe that cannot 
be robbed, 

So, I conceive to ſay of a maa, that 
he hath robbed a Church will be atio. 
nable. becauſe this mult of neceſſity 
be underſtood of ſome percticular ma» 

tetiall Church. 

Mich.ty; Dickes a Brewer brought an ation 
Ceniacks againſt —_ for theſe words ; 1 will 
ings ive a pecke of Malt tomy Mare, and 
Bcack, , no bir tothe water to yr Arms and ſee 
Shall piſſe as good beere as Dickes doth 
brew ; adjudged the: words were not 
ationable, becauſe impothble , and 
therefore they could be no ſcandall to 

the plaintiffe. 

Corte lib.q Britter idge brought an ation for 

E 19.a.þ, theſe words , Britteridge is a perjured 

old Knave, and that is to bee proved by a 

Saky parting the land of H. Adartinand 
AL. Wright, adjudged the words were 
not ationahle becau'e that it was im- 
pollible chat a ſtake could prove him 
perjured, 

Lafly, where it doth appeare that the 
ſpeaking of the words could bee ns dams 
mage to the plaintiffe, there likewiſe ns 
ation will lye, 

Cooke, 1.4. The Plaintiffe ſhewes in his Connt: 

m_ that 


Allions for Slander. 
that the defendant hath a wife yet in 
life, and that the defendant ſaid of the 
plaintifie, 7 how kaft killed my YVife ; 
adjudged that the words were not 2. 
Rionabl2, bzcau'e char ic doth appeare 
b» the plaintiftes Declaration, that the 
Wife of the defendant was in lie, 1o 
that by theſe words che Plaincitte could 
not bee 1n any jeopardy nor (candaled, 
or damnified by ther. 


The like caſe as put in! r Thomas pry, . 
Hilt and T aylors cale Paſch.y. of King Lac, in the 
James; if one fay of a woman, 7 hat fhe Kings 
bath mcurdered her Enihand 6 and ſhee Bench. 


and her husband bring the attion, it 
will nor lye, becaule it doth appeare 
by the Record, that the ſlander 1; not 
prejudiriall. 

. 4nd as when it doth appeare by the 
Record that the ſpraking of the words 
conls be xo dammage to the plaintiffe, xs 
athox will lye, So whera the ſpeaking of 
th: words might bee a dammoge tothe 
plaintiffe ner if the ground of 3. dan. 
mficatron doe not ſufficiently appear: by 
the Record, the attion will xot lhe, 


A br ught an action againſt B, gy; p ye » 
for ſaying Thet bee kept falſe weytes by Car.inths 
which he aid conſen, ce and declared Common 
that PI. a. 


| 56 f Altions for ſlander, 
that hee gained his living by buying 
and fel.ing, bat did nar ſhew of what 
profefſion he was ; adjudged that the 
aQion would nor lye, becauſe it cannot 
appeare (without ſhewing of his pro 
teſſon) that the ſpeaking ofthe words 
could bee any dammage co the Plain. 
| tifte, ; 
Trin.r9, + As Brought an afticn againſt B. for 
Car,inthe theſe words ; T how hait killed my bro» 
Common ther [innnendo &, Oc. fratrem, ca 
* awnper morinnw ) adjudged that the 
words ryere not aftionable, becauie 
the Plaintifte did nor averre, that hee 
was dead at the cime when thewerds 
were ſpoken, and if hee were living, 
then the ſp*aking of the words could 
be no flander or damace tc the Plaintiff 
Mob, Rep. Sowhere a man brings anaRicn for 
pag.159. Helſhwords or the like which are ſcans 
apl.145. delous, and dorh not aver, or ſer forth 
Pa-7 65 4 that they awere ſpoken to one who un« 


p!. 154» an? obo 
Blas derftcod the meaning of them, the a+ 


[. 236. 
FY appeare by the Reccrd, rhar the ſpeak- 


ing.of the words could heany damaye 
to che Plaintifte, For it chey were po. 
ken co one that did not noderiiand the 
meaning of chem, no ation would 
lye 


To a» . _- 
Rion will not lye, becaule ir doth nor. 
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lie,becanſe 


to the —_— 


And now I ſhall adde to the reſt, on 


ly this one ground where words ſhall, 


= be aRionable, and thatis in this 
cale, 

VFhen 4 man is charged with a crime 
or _ by ſcandalous words , where it 
doth not appeare by the words that be had 
worice or knowledge of the ground or oc- 
cafion of the erime or offener in ſuch caſa 
wo Attion will lie for ſuch A 

Bridger brought an Action ferthoſe 
words he (prefer Bridges innwendo)is 4 
maintainer of I'heeves and he keepeth 
none bur Theeves in his heuſe, and I 
will prove it, pon a writre of Errorin 
the Chequer Chamber , ic was holden 
the words were not aRionable,becauſe 
he might maintaine Theeves withone 
notice , and therefore the firſt Jadge. 
ment was reverſed. | 

Like the caſe in my Lord Hoberts 
Booke where an Ation was brought 
a2ainſt another , for ſaying that che 
Plaintiffe kept men which did robbe 
vpon the Highway adjudged that the 
words would not beare atnaRien , be- 
catiſe that he we keepe them and 

not 


conld bee no ſcandall 


Afions for Slander. ; 
{ '@t know them robe ſuch perſons. 

7 14 Inthecaſe of Reade and Sexe which 
Queene in Vas Mich, 4e. et 4t. of the Queene, 
the Cow, . £hi$ caſe was remembred by Walmefly 
mon Pleas: Fuſftice.a man brought an ation in that 


Court fcr theſe words he [meaning the|, 


Plaintiffe]is a receiver of Theeves, and 
he faid thatin this caſe the Plaimiffe 
conld have no judgement, becauſe that 
he might receive | nm and yer nor 
know them to be ſo. 
Mich.s7. © 4.faid of B. that he kept falſe waites 
Car. inthe for which 8B. brought his aRtion ; ad- 
Commen ;udoed that the ation would hoc lie, 
Fleas.  becauſethat it did nor appeare that he 
did uſe them ; and belides,for that he 
might keepe falſe waites,and not know 
them to beſo. 
The caſe of Miles and Iacob cired b 
Hob. Rep. fore is likewiſe to this purpoſe , whete 
pa-8-pl.11. 22 ation was brought for theſe words 
thou haſt poyloned Smith , adjudged 
that the woras wonld nor beare an acti 
on, becauſe thar ir did not appeare th 
he did it wittingly. 

Sranhop brought an ation againſt 
Blith for theſe words; MtStanbep batt 
bur one Mannor , and that he hath got 
by (wearing and forſwearing , —__ 
l 


Coke lib. 
4.10.25. 


: Mions for Slonger. 
that the yords were not attienable, for 
uch | thiereaſan;among!t orhers]or that hee 
ne, | might recoyer” or obtaine a Maanor , 
fley| by ſveazing and forſy aring,, and yer 
hat] he not procuring or aſſenting to it. 
the] - And now I am come to the ſecond 
and{ part or clauſe of that generall rule lay- 
ie ed downe betore , where Iam co ſhew 
hat] yous —” 
nor} That ſcandalows words which touch or 
roxcerne 4 man in his Liberty will beare 

TL. Altion, | X 
ad.} By che Bookes in the Margent the 
lie| Law is plaine., char if I pubiiſh and 2.E.4.5, 
hel Jaime Bao be my Villeinegthat in ſuch *5 B-4-3% 

| caſe no a&ion willlie, becauſe I my ſelfe 37-543» 
owl Jaime an intereſt in him, and the Law ; 
will not in ſuch caſe puniſh a. man ; for j@.15, v; 
then no man durſt claime his owne for 27.4. 
feare ef anaRion, 

' Bur upon theſe Bookes I conceive 
i the Law is evident ; chat ifa man had 
i publiſhed another co be the Villein of 
I.N. that in fuch caſe an ation would 
have layne, becauſe theſe words rend to 
the inſlaving ofhim and his poſterity, 
and rothe utter deprivation of his L1- 
-of bertyi, which the Law ſo much favours, 
[ed for,as it is well _—_—_ he that w is 

3 ils 
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_ 
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54. 


Mob. Rey. 
\"4' 


Reracaſc, 
&:7 H. 
3.2 


Villaine, he was ſubje& borh in perſon 


and cftare to the will ofthe Lord , ſoe' 


that he mighre ſeize all his 'Eftate reall 
and p:rionail and vaſidliſe his perſon at 


pleaſare,ſothat he didnot kil or maime- 


him. | 
But 1 conceive that - at this day an 
ation in fuchcaſe will nor lic , becauſe 
that time and inconvenience hath quite 
aboliſhed and worne ont this Bodege, 
our Books have lictle up6h this ground 
therefore I ſhall thus pafſe it over. 
Standalons words which touch or con« 
cerne 4 mit in Member , or in any cov« 
porall puniſhment, will beare an Attion, 
A man bronght an Action for calling 
him Theefe, and chat he had fiollen 2, 
from B, the Defendant jufti- 
fies the calling of him Theefe , for that 
the Plaintifte did fieale the Sheepe and 
it was'good by the whole Court, with- 
out exprefling the value of the Sheepe, 
for if they be not worth wwelve pence , 
fo that it is bur petty Larceny, and nor 
capitall, yet it 1s Fellony in its nature, 
By this it is evidene;that co fay a man 
hath ftollen fx-pence from B. will 
beate an AQion,cthough it be bur petty 
Latceny, becauſe the Offender by Law 


may 
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may be impriſoned and whipt for ic. 

Ifa man ſay of another thar ke 1s per. 

jured,or that he harh forſvorne him- Cook lib; 

ſelfe in ſycb a Court, an aRion will lie f9-  5.% 

for theſe words, For by the Stacute of Fe A 

5. B/iz.cap.s9. A man convict of per. kwngy ora, 

jury forfeirs 80.1. and is to have (ix 164,Hobs 

Monerhs impriſonment, and his refti-. Rep.ps. 

meny taken away while that conviRtion '14-pl-107 
and if heehave not Goods and 

Chatcels to the value of 2091. then he is 

to be pur in the Pillary, and his Eares 


| to be nailed , ſc that you ſee here 18 an 


imamediare corperall punithment given 

by eais Scature,, which is impriſon- 

ments N 
Andifa man ſay of another that hee 3% 6:74: 


| can prove him perjured , an ation will 


lie,chough ic be bur an implied affirms. 

fives 

| Hearle again(t Treſbam thou haſt ta» Hij.r. ac! 

ken a falſe Oath inthe Seffions of , 8c, in the 

reſolved the words were aRionable for Kings 

the Court ſhall intend this to bee a Er 

Courr of Record, as Records of which 

chey ought corake connlance. Hoh. Rep: 
Adams againſt Flemming he hath for- pa.396- 

ſworne himlelfe before the Counſell of Pl-359: 

the Harches of YFales in the ſuit I had 

2 2M 
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againſt him rherg for perjury ;ad judged 
a tonable. 


In Letiche and V'Princkemore:s caſe 


Aich* 3. of King [ames in the Kings' 

'34.oſche Bench , one Cofſin imans Caſe was Cired, 
which was chas , thou waſt forſyorne 

Colima [1 ſuch a Biſhops Ceurt , it was ſaid 
_ chat theſe words were adjudz 7d aftio. 
nable,% ſo it was agreed by the Court, 

Mich, 41. It was mov ed by Williams in 
& 42.of Arreſt of Judgement for theſe 
the Queen wards, thou art a forfiyorne knave,thon 
—_—_ walt forſivorne in [coz Court { inne. 
Plex, <cndothe Court Leere there holden ) 
ir was agreed that the ( innuendo 

ſhould not (irerch rhe werds furcher 

chen rhey:yere ſpeaken : And VP dl. 

«ns put this caſe, which was in the 

Kives Bench,chou art a forſivorne man 

rhcu wert forlyerne in Whice Church 

Court, which was affirmed by all the 

Coke lib, , Serieants to bealjudgednor actionable 
fo.is þ.' Which caſe 1 conceive,cannor bee 
Yer quezre Law, becaule it is adjudged ;(as I have 
whether © por the caſe before) that if one ſay of a- 
nother that he hich foriworne himſelfe 


hana in ſucha Court, that the words are 


Court of Actionable and in this caſ- Judgement 
gecev:d Was given accordinglye 


It}: 
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Ifa man fay of a Woman thae thee (.. 1:1; 
hacha Baſtard,an aRion wil lie fortheſe , 6.17. 
words, becauſe that ſhee is puniſhable annc-Da- 
by the Starute of 18. of the Queen cap. 8s alt. 
3. at the diſcretion of the Iuſtices, who 
alwayes infli& a _——_ puniſhmene 
npon chem as impriſormenr, whipping 
or the like. 

Morganand Rookes caſe Morgan (aid Trin. 16 
ofthe Wife of Rookes ſhee is a Bawde , Car. in the 
and keepes a Bawdy houſe, adjudged K'"85. 
that che words were ARionable upon a — 
yric of Error brought by Adorgan; ro 
reverſe the judgement given inthe 
Common Pleas, and judgement was 
afhrmed. | 

Chambers and his Wife againft Ryly Trin:19 
for the ſame words ; Chambers his wite Car inthe 
is a Bawd , and keepes a Bawdy houſe, ma... 
Adjuded the werds were Attonable, 
ind in this caſe it was agreed rhart to 
lay of a Weman ſhee is a Bawde , will 
mot beare an Attion ; becauſe thee is 
not punifkableby the Law for it but to 
fay of her that ſhee keepesa Bawdy 
houſe, will be Ationable , for that ſhee 
is puniſhable by the Law for Keeping 
a houſe of Bawdry. 

A Prohibition was prayed , becauſe 
== 184 char 


58 
inthe 


Mic. 17. 
Car. in the 
Kings 

Bench. 


Attions for Slander. 
that Elizabeth Thorne had Libelledin 
Conrc. Chrittian againſt Twrnem for 
defamation for theſe worgs, thow art «, 


Bawde and dof keepe a bawdy beuſe , and 


it was granted by the whole Court, bes 
cauſe that an Action lies ar Common 
Law for theſe words. 

The reaſon why an Adtion lies in 
theſe caſes, is, becauſe rhe party may be 
indicted for keeping ofa Bawdy houſe; 
and if ſhee be thereupon convicted , 
thee ſhall be impriſoned and molt ig 
neminiouſly Carred, yhich are corpo.. 
rall puni/hments. | 

If a man ſay of another that hee bath 
forged a Leaſe, Obligation,Releaſe, or 
Accquitrance, orthe like , at Action 
will .lie for chele wcrds: Becauſe that. 
by the Statute of 5. of the Queene cap. 
14+ there are great and grievous cor. 
porall puniſhmencs inflicted upon ſuch 
offenders, if ic bee co diſturbe a T itle, 
the puniſhment is the greater, bur ut 
onely in the cales aforeſaiq, the Often. 

der is10 be put in the Pillory, one of 
his Eares-o be cut off, and to bee Im« 
priſoned for a yeare. 

Hawes brought an Agtionfor theſe 

words j my Coulca Haves hath ſpoken 
| againſt 
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2e2inft the Booke of Comman Prayer, 
and faid it is not fit to bee readin the 
Church. Heath Inflice was of opinion 


1 chat cke words were aRionable, though 


the offence be: onely againft a penall 
law, for the Statute cf 2..of the Queew 
#4p. 2. gives a penalty only fer ipeak- 
ing againſt che Booke ef Common 
Prayer ; but in default of paymenc 
thereof impriſenment. And hee held 
that all ſcandalous words, which if they 
_ true, would make aman _ 
either ro a pecuniary Or a co . 
niſhment, A bears an aclion. | 
But Mallet Juftice, and Brenſton 
Chiefe Juſtice were of a contrary judg. 
ments and their reaſon was becauſe 
that if this ſhould belaw, it would be 
a great occaſion to increale and mulri- 
ply ations for words, which the Law 
labours to ſuppreſſe as much as may be 
for then all words ſpoken of any man, 
which if they were true weuld ſubje&t 
him to apenalty, either by che Com. 
mon, or the Statute Laiwy would beare 
an ation, as tO lay of a man that hee 
hath erected a Cortage , or commir-= 
tod a Ryer or the like, would be aftic- 
nable, which the Lay will eater 
or 


Heb, 


Mich. 4, 
Tac. in the 
K ifgy 
Beach, 


Aion for Slandey. 


fot the reaſon aforeſaid, and judgment 
was given accordingly, 

Mallet Juſtice in che arguing of this 
caſe ſa1d, that there was an ation then 
pending in the Commen-Pleas , for 
calling of a man Reculant, aud hee faid' 
chat tis opinion was, the ation was 
not m2intainable, I never heard what 
became of that caſe hur I conceive 
che Law to bee with Jultice Caller ; 
for though there bee many penalties 
and forfeitures provided by Statui es a- 
eainſt Recuſants, yet ne corporall pu. 
niſhmient js given by any of them ; no 
not. after Conviction. 

Tvorxzeton brought an ation againſt 


_ Hobfor, and layed that he was a Carrier, 


and of good fame, and rhat the defen- 
dane ſaid of him, that hee was a com- 
roon Barretor, In this caſe the booke 
ayes, rhat the Court was of opinion, 
chat if theſe words were ſpoken of 
a Juſtice of Peace, gg publike Officer, 
or of an Artorney, or the like, thar 
they would beare an ation ; by which 
it 13 evident che Courr did incline a. 
eainſt cheaRion in this caſe. 

In an action upen the caſe for words, 
the words were, 4 am ſorry for thy "hh 

4x 
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enBchildren, thou art a conmon Barr 2- 
ter ,aud 1 will inditt thee for it at the nexe 
Aſſixes,&s. adjudzed the words were 
not aftionable, and by Telverrox Ju- 
ſice, the aticn will nor lye for ſaying 
that, hee is a Barretor, no more chen 
for ſaying that he is a Riotor, a peace 
breaker, or th2 like, and an ation, will 
not lye for ſaying, that a man is a 
Roeue. 


MR * 
. To fay of an Attorney, thathee isa ya 15g. 
Champertor, will beare an aQton. But pl:145. 


I conceive upon the caſe aforeſaid, that 
to ſay of one, who is no Attorney, Ju. 
ſtice of Peace, nor other publike 
Officer that he isa Champerrtor, ora 
common maintainer of ſurres will nor 
be actionable, nor is it aionable in 
cale of the Atorney. to ſay that he is a 
common maintainer of ſuites. 

The reaſon of theſe caſes may bee, 
becanſe that though any man may bee 
indicted for being a common Barre- 
tor, Champertor, or maintainer of 
ſnires, and thereupon fined and 1rpri- 
ſoned ; yer the puniſhment is only rhe 
Fine, and the impriſonment a5 a con- 
ſequent or incident thereunts. 

Aud as it is faid before in Hawes 
cas 


Aftions for Slander, 
caſe, if an. ation ſhould lye intheſe 
caſes, then in all caſes, where aman 
ſhall charge aman with a crime or of- 
fence, for which a man might be indi. 
Red and fined, an aRtion wonld lye ; 
which would occaſion malticudes of 
faices of this nature, that the layy la- 


bours ſo much ts luppreſſe, 
And now 1 have fhews you what werde, 


which touch or concerne 4 man in mens 
ber, or any corporell puniſhment , will 
brare an ation. I ſhall in the next place 
fhew you what words in ſuch caſe will not 
be eftionable; and that may be in theſe 
eaſes, either by tcaſon of the doubefull 
or indifferent meaning of chem ; or of 
the incerrainty of the words them« 
ferves,or of the perſons of whom they 
are ſpoken,or of the ſubſequenc quali- 
fication of them ; or upon the orher 
grounds and reaſons which I have layd 
downe before. 

For we moſt know(that I may ſpeak 
ance for all) that all choſe grounds wh 
are before ſer downe, where werdg 
fhall nor be aRionable, which rench cr 
concerne a mans life; will agree with 
allaRiong for words wharleever, _ 
Cc NCce 
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cher thar the words toach or coacerne 
a man in corporall pnniſhraent as be- 
fore ; or in his Office or place of truſt 

or in his calling or funtion by which 
he gaines his living, or the like, as is 

manifeſted likewiſe in part before, and 
ſhall bee more fully hereafter ; bur ro 
che point, what words in this caſe wil 

not be attionable, 

Box and Barnabies caſe cited before, 
to lay of an Actorny,that he is a Cham- 
percor, wlll beare an ation. But to 
ſ2y chat he is a cermon maintainer of 
ſaices, will net baare an ation, for 
there is maintainance lawfull and un- 
lawfull ; an Attorney may, and onghe 
co maintaine his Clyenrs cauſe. and an 
Artorney may yell bee ſaid a common 
maintainer, becauſe he is common to 
as many as will retaine him, thas you 
ſee, words of a double intendmenr, 
ſhall be taken belt for the Speaker, for 
the words in this caſe ſhall ner bee in- 
rended of any unlawfull matnrenance, 
bur of a Jawfu!t maintaining of his 
Clyencs cauſes, 

Stanhope bronghr an aRion for theſe 
words. 4ſaſter Stanhope hath but one 
Harnor, and that bee bath gotten by 


ſmearing 


© 6; 


Hob. Rep. 


pa.159. pl» 


a4y. 
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ſwearing and forſwearing + adjudged the 
words were not aRtionable, tor this 
reaſon | among others) becauſe, rhat 
tor ought appeares hee might bee for- 
ſyorne 18 ordinary communication, 
and not in any judirtial| proceeding , 
which is not pnniſhable by the Law, 
and where the words are of an indifte* 
rent meaning , tne Law will (as is 
ſaid before) rake them the belt for the 
Speaker. 
—_—_ Smith brought at aQion for theſe 
« Car. 
Kings words ; Thos art for ſworne, and haſt 
Beach» taken a falſe oath at Hereford Aſ112e5 + 
by the opinion of Jenes, and Bartl 
Inftices | the other Juſtices abſent) the 
action willnort lie , becauſe that hee 
might be forſwerne ih ordinary come 
munication, otherwiſe if hee had ſaid 
that he had taken a falſe Oath in the 
Afſiſes , forthere it ſhall be intended 
that he forſworne himlelte in a juditi- 
all proceeding. 
Ina caſe that I have cited before , 
which was Mich. 41. & 42, of the 
Queene in the Common Pleas ;- this 
caſe was remembred by {li -»75, thou 
ark, &c, thou wert forſworne 1n the 
Kings Bench , he faid that in this a 
the 


Altions for flandor. 
the Plaintiffe could have no judge. 

menc , becauie of the double intend. 

ment of the words , tor they may bee 

taken that he w.s terfiyorne either in 

che Court or the Priſon , andthe beſt 

ſhall be caken for the Speakergviz.char 

he was forſyorne in the Priſon. 

Weaver brought an Aion againft 
Cariden for thele words, he is detected Cooke lib: 
for perjury in the Starchamber , ad- GEE 
judged that the Action would nor lie, 

uſe that an honeſt man may be de- 
tected, bart not convicted , and every 
one who hath a Bill of perjury exhibi- 
red there againſt him is dereted, here 
the werds do nor policively affirme 
him to be perjured , and therefore not 
Actonable. 

Thomas brought an Aﬀtien againſt Hob,Rep 
Axworth for thele words; this is Jobn P3,3,pl:4 
T homas his writing he hath forged this 
VFarran; adjudged the Ation would 
nor lic. 

Harvy bronghe an Action againſt p 
D wckin , for ſaying that the jPlaintiffe Hb, Rep. 
had forged a Writing , adjudged char p#3%Pb . * 
the wofds were not ARtionable, the 
reaſon of theie caſes , is becauſe of the 
incertaimty of the words, YY, _— 
an 


| moved by Witiems, 


Hob. Rep. 
467, 
l:395. 


Aions for Slander. 
and Writing. and as I have given vol 
The rule bctore, the ſcandall muſt bee 
certaine and apparent in the wotds 
themſelves , othetwite they will not 
be Attionable. 

By Tanfield Juftice in Wiſemant 
caſe cited before , if a man lay thar one 
ofhis Brothers is perjured no Afton 
will lie, becauſe of the incercainty. 

In the caſe which I , = before ; 

ic T2 . & 4%» 


of the Queene in the Common Pleas, 
this caſe was remembredby Wa/w/e. 
ley Juſtice, one of you forged a Snb. 
pers out of the Chancery; R_ the 
Plaintifte)he ſich chat judgement was 
ſtayed in this caſe ; becauſe he which 
is greeved ought te be certainly de. 
famed and the (innnexds) cannot make 
the words more certaine.here likewiſe 


you haye examples . that where the , 


perſon 1s incerraine chat is ſcandaliſed, 
no Aﬀttoen will lie. 

Powell brought an Aftion againſt 
Winde for theſe words , I have matter 
enough ag«toft him , for Mr. Harley 
hath found Porgery, and can prove it 4. 


$ainit him : Reſolved the words were 


na: ARtionable, becauſe they were reo 
| general 


Em 
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generalland ueterly incertaine; * ki 
Britreridges cale cited before , Brit. Coke lib. 
reriage is a perjured old knave.and rhar "OO 
isto be proved by a ftake parting the 
land of H. AMartin,and Maſter Wriebe 
adjudged the words were nor aftionble 
becauſe of the ſubſequene words which 
extenuate the former, atd explaine his 
incent,thar he did not intend any judi- 
tiall perjury,and becanſe chat -ir is im 
potſible char -a Stake ſhonld prove him 
perjured, hete you have words that are 
bot Actionable by reaſon of the quali. 
fication of the ſibſequenr words, thus 
you may ſee, rhat the grounds former 
iy laid downe, may ſerve as a Touch. 
tone for all caſes of ſcandalous words. 
The third part of that rale or ground 
which I have laid downe before, and 
which I am now co handleis this. 
That ſcandalous words ſpoakex of a 
wan which tonch or Concerne a man tn 
his Office, or Place of Truftywill beare an 
att ion, | 
' Skinner a Adanchaxt of London ſais Coke lib, 
of Mamood chiefe Baron that h ee was 419-19+ 3 
a corrupt Judge, adjudged the words -=oee Po: 
were ationable. my I" ' 
: Stacleza Juſtice of Peace brought 
a 


6d . Ations for Slander. 


an Aion for theſe words, Mr. Stucly 
covercth and hideth Felonies , and is 
not worthy robe a Iuſtice of Peace, 
adjudged che Aion would lie, becauſe 
it 1s againſt his Oath, and the Office 
of a Iuſticeof Peace and good cauſerto 
put him out of Commiiſen, and tor thy 
he may be indicted and fined. 
Pridham and Tuckers cal, to ſay of 
Knig» A Conſtable that ke is a concealer of 
Bench, Fellons , adjudged actionable, 
Stafford Inftice of Peace brought an 
_ 6- Action againſt Poler for theſe words ; 
Quoca « William Webbeing Arreſted as acceſſo. 
Rat: 233. Iy for Realing his own Geeds, Maſter 
in the Stafford knowing thereof diſcharged 
Kings the ſaid Yb by an agreement ct 3. |, 
Bench. 1 which Maſter Stafford was party , 
whereof 30.'s. wasto be paid to Maſters 
Stafford , and was paid to his man by' 
his appoiniment upon a VVrit of Er-' 
ror brought 4nthe Chequer Chamber, 
it was holdenthe words yere Atios 
Paſch. 37. nable. 
of the Corzon Tultice of Peace brought an 
"ang ation agaialt Horgaztor thele words, 
K; 4 - -Hee ha < received money of a Theefe 
Bench. fi2t was apprehcnced and brenghe be. 
Retr 147: fore him ios ſtealing of cerraine ſheepz 
[9 
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eo tet him eſcape, and r& keepe. him 
from the Goale , aJjudyed the Akion 
would lie, _—_ 
. Merris Gilbert Tuſtice of Peace 1, ny" 
brought an ARion again(t Adems for Kings 
theſe words; Mr, Gilbert hath done me Bench. 
wr ong in returning the Recognizance *his caſe * 
of Podger in 20.1. where it was taken 2 | 
in cenne , and the ſuerties in 19.1. a;. 
peece by the whole Court, the words 
are Actionable. Sec fo.18. 

Ifa man ſay of a Iuſtice of Peace, * 
that he is a common Barrecor Cham- 
percor, or maintainer of Suites , the 
words are Actienable, 

Carre brought an. Action again(t 
Rande for words, and declared that hee Mic. 4.lac 
was Steward to divers great Lords of in the 
their Ccurt Barrons,and of the Leereg Kings 
with in their Mannots,and that he was <2: 
Steward of one A. of his Ccurt Bar. 
ron and ofthe Leece within his Man- 
nor, the Defendant cf this not igno- 
rane,{aid theſe words, Mr. Carre hath 
put a oreſentment into the [wries vere 
dift againſt me of 3+. 4d. for ſucing of 
Peter VVeſt forth of the Court ccn- 
trary, &c. without the conſent of the 
lury by the whole Coure the Action 
F 2 lies 


69: 


Moore & 
Fofters 
caſe. 


"Aftions for Slander. 
lies, becauſe he doth accuſe him of falſi 
ry in fiis Olhce ; but by the better op. 
inion 1t he had not alledged in his 
Count tharhe was Sreware,the Action 


Sir Geotpt weuld ner have layen. 


Sit George Hoore brought an Attion 
againſt Foffer for ſcandalous words, 
and (ers forth that he was a Tuſtice of 
Peace in the Ccnnty of Swrrey, and 
char there was a Suit dncndag itt 
Gm berwixt the Defendant , and 
one Richard King , and that a Com- 
miſſion was awarded ts Sir George 


Aoore and others , roexamine Wir« 


neſles in the ſaid cauſe,and allo ro heare 
and derermine it, and that he yvith the 
others , dea't in the execution of the 
ſaid Commiſſon, and that the Defen- 
dant {aid of the Piaintiffe theſe words. 
Sir George is a corrupt man', and hath 
taken bribes 'of Richard King ; and at 
another time, Kig hath ſer Sir George 
Moore on hotleback with bribes, where 
by to defrande equity. Fultice and good 
con'{cience), releived thar the words 
were Actionable ; becauſe that though 
the Plainnffe bee neicher Ofiicer ror 
Indge, nor is ſorne' yer becauſe it is 
a place of great Truſt repoled by the 

. b 1 King 
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Attions for Slander, 
King inthe Plaintifte, and for that he 


1s puniſhable for bribary or corruption * 


if the execurion of the ſaid Commi*- 
fron, in the Ceurt out of which ir iſſues 
notdeſerving (it che words were true) 
to þe.imployed in the like Commifl. 
on or any other , for theſe cauſes the 
words were held to be Ationable,and 
Pophams Chiefe Juſtice in this cale wade 
no difterence , where. the Commiſſion 
ifſuesto one,and here to many ; nor 
where they are nominated - by the 


| Court , whereby the party, for in the 


firſt caſe (he aid Jthe confidence of the 


Court is all one;and in the laſt, thongh * * 


that they be nominated to the Court; 
by che party, yet they (hal not be Com» 
mifſfioners without the approbation of 
the Court. | 


Sir Richard. Groenefield brought an Path R177 
AQtion againſt Fernace for theſe words Car inthe 


thou ( innuendo Capraine Greenfield ) X 


haft received. money of the King to 
buy new Saddles., and haſt couſened 
the King , and bought old Saddles tor 
the Troopers. It was objeted that 
the Action would not lie, and it was 
likened to theſe caſes,which I will cute, 
becauſe they are worth the knowing. 
F 3 8. Ca, 


Bench. 
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the Kings 
Bench. 


9.lac.in 


the Kings 


Bench. 


26.0f rhe 


Queene 
in the 


K:ngs 
Bench, 


x.$.9f the - 


Kt $Pe 


Kings 
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$. Car. the: Major of Tivertoxs caſe}, 
one {aid of him that the Major had 
confened all his Brethren, &c. adjud- 
ged nor Actionable. 

9. lac. in the Kings Bench , the 
Overſeer of the poore' hath ccuſened 
the poore of all their bread , this was | 
likewiſe faid ro be adjudged not Ati. 
onable; but I doe fone what doubt. of 
this caſe, becauſe the words doe ican. 
dall the Plaintifte in his ofhee of Over. 
feer. bnt to rbis ir may be ſaid that this 
is an Office of barden and trovble; , afd 
not of profr, 

26. Of the Queene in the Kibgs 
Bench ; Kerby and YYalters caſe, thon 
art a Falſe knave and haft cou! ened my 


two Kinſmen , adjudged the words 
were not Actionable. 
18, Of the Queene in the Kings 


- Bench; Serjeanr Fenner hath coufened 


me, and all my kindred, adjudged the 


; words would not beare an As: 


Oat of which caſes, wee may ( by the 
way ) cbſerve this for Law ; that if 2 


- man ſay 6fan orher (without any pre- 


cedent communication cf his Office , 
place of Truſt, or profeſſion) char he i is 
a ccuſening, ora chettivg knayei, os 
that 


Mftions for Slander. 


+ | rhat he hath couſened any man thus 
. arid thus ,that no: Attic will lie for 
1, | ſuch words generally ſpoken, ether- 
wiſe if they be ſpoken in reference to 
amans Othce,place of truft, or profeſ. 
4 | fron. 
And in the-principall caſe ic was re- 
ſolved by Hearh Inftice , and Bramffox 
4 | chiefe Juſtice,(the other Juſtices being 
abſent )rhat che Action would lie ; be- 
cauſe the words did ſcandal} him in 
his place of Trafty and they ſaid ic was 
> | marerialk what imployment the 
| Plaintiffe had under the King, if by the 
+ | ſpeaking of theſe words, he-might be 
in danger of looſing his Truſt or im- 
ployment. 
Bray brought an AGtion againſt Hob, Rep. 
Higne and declared that where he bad P3194 Pl 
+ | dbeene BaylycoSir YYilliem M, Kr. _ 
+ for three yeares laſt paſt ofhis Landin 
e 


_— —— 


Ci and had the ſelling of his Corne and 
Graine,rhe Defendant ſaid theſe words 
unto him,thou art a couleniny knave , 
and thou halt couſened me 1D ſelling 
falſe meaſure-in my Barley, and the 

.Country is bound to curſe thee for (cl- 

x ling with falls meaſures , and Iwill 

f prove it, &c,adjudged che words were. 

; k nor / 


Alions for Standpr. 

nor "ARtionable., for every falſchadd 
charged apon a man in his private des. 
libg wilt not be- Actiopable. Andin 
this caſe! iv doth not gppearer hat theſe 
Note Ret- yyords were ſpoken ofany ſale of Corn 
der this \yHileft he was in his Office of Baykfte, 
ner of his/Maſters Corne, aor to'the' 


medinly But it vas agreed inthis caſe, that if 

before he hadbeene a commion Rider or Bad- 
ger,and had beene charged with ſelling 
falſe meaſure , it would have borye 2a 
A&ion;which i is evident, becauſe 1t-is2 
flander to him in his funion by which 
he gaines his living,”- 

And my-Lord Hobart puts thieca; 
if aman| faith he have a Baylitte ,-to 
whom he commits che buying and fel. 
ling of his Corne and graine, and gives 
him: the greater wages in reſpect-of 
char-reuſt and imployment, and chat- 
ges him © have deceived: him in; lits 
Offce,by buying and felling of falſe 
meaſureztohis lofle or :{amaye ', his 
will beare ay Actionybecauſe this 'dif. 
creaits him in his Offices and may ner 
only,becauſe to put him our of that ſe?.. 
vice but to be refuſed of all orhers;this 

caſe is evidenc Reader, becauſe rhe 
words 
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words dee charge him with: ſelling 
with falſe meaſure,yyhilſt ke was in his ._ 
Ofhce, | 
In the debate of Sir George Iovre, - 
and Fofters caſe before cited, theſe caſes *: 
were put by /V/Filliams Inftice, if one 
fay of at Arbitrator that he hath done 
corruptly, and hath taken bribes, no 
Action wil lie,the reaſon may be , be: 
cauſe being choſen by the parties chem. 
flves, and not being fiyorne, ſuch cors 
fuption is not puni.1.able by Law , nor 
can the countermaunding af his power 
be any damage:tohim. | 
Bar if a_ man ay of a'Wayer 104 
Market or Faire appointed to. way be- 
wixe che buyer and ſeller, that he hach 
done corrupey;and hath taken bribes 
rtamake falſe waite, an Action lies for 
theſe words , becauſe hee1s: an. Ofh» 
cer}. | 
: Ales Fleetwood General) Receiver 
ofthe Court efi Wardes for the King , 
bavazht an Action again Cxrbey tor 


falfip with him \-adjadged the words 
were Actionable. 

The like caſe ; where one ſaid of an 
Auditor 


theſe words; Mr. Decerver hath deceis 351. 
xed:and coulened the King , and dealr 
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Aion 
up2n the 


caſe 1125 


they are too gene:all, But the Booke 
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Anditor\ that he was a Frauditor, wa! 
adjudyed Actionable. 

An Action vas orought for calling of 
the Piainrifte faile Jaſtice of Peace vi 
his fimilia.I do conceve that theſeword 
are not Actionable becauſe, though 
they doe refie&t upon his Ofhce , ya 


faith that thele words (his Smulia)wett 


ordered to be'expunged or drawne ou: 
of che Booke, for the incertainty ; and 
well they might indeed ;. for cer:ainh 
if a man ſha'l bring an Action again} 
anorther,and ſhall declare that the D6 
fendanr-faid of the Plaintitte that het 
was a Rogue and a Theefe, or words 
like thele,or co this eftet, che Aion 
will Dot lje, becauſe the words upon 
the very face of the Declaration art 
utterly incercaine, 

The Law af#ords very few Caſes, 
(Reager)yhere words (hall not be adti- 
onable-thart ſcandail a*rman in his office 


- or place of rruit upon thoſe grounds 


which I have formerly layd downe. 
But note this, that all choſe grounds 

(as I have (aid before) are as a touch- 

{tone forall Ations for words what- 


 ſoever,and therefore if you meer with 


{c a 
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ſcandalous'wotds , which tonch a man 
in his Office or place of truſt, examine 
them bythoſe r ules, ifchey be tco ge- 
nerall or nor ſalficiently poſſicive, or if 
cfa double :ntendment, or doubrfull 
in meaving, or incerraine in them+ 
ſeires, or the perton of tyhom they are 
ſpoken , or the 1:ke. in ſuch caſes they 
will nor be a Tonable, and therefore 


thoſe Rutes ougar clpecially ro be ob- 
feryed- 

Tae fourth part of char generall rale 
which I have laid downe before, and 
whict! incourſe I muft nojy ſpzake of, 
Is this. 

That words ſpoken of a mar, which 
ſrandall him in his profeſſion or funttion 
by which he gaines his living, will beare 
an Action, 

Z.crdleys caſe, there being a commu. Heb. Rep. 
nication or diſcourſe ofhim in his pro. —_— 
ſeſhon of Acrocney, one ſaid that hee 
was a bribing knave. 

Box-s caſe, cne ſaid ofhim, being an Hob. Rep: 
Attorney, thac he was a Champertor. p*-359- 

Byrchlyes caſe an Attorney ; there | X 
being ſpeech of his dealing in his pro , 15. a. 
ſeſſion, one ſaid ro him,you are well 
knowne to be a corrupt man, and to 
ceale 


Attrons frr 8 langer, 


deale corruptly adjudged in all theſe 
cales;that the words, becaule they ſcan, 
daila man in his profeſſion by which 
he doth acquire his living, were AQtio. 
Hob. Rep, nable. 

pa.i#3. So, by the -opinion-of the Court, in 
pl.183. Thornton and 1obſoxs cale cited before, 
to ſay of an Attorney that be 1s a com« 
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Beach. 4 pe - 
knave and a coulening knave,and hee 
did take Fees of both hands ina fuit 
berweene mic and Greene, and by kna- 
very {ufferecd me ro be condemned at 
Ipſwich at Greers ſuit. yvillfully bein 
Attorney for me. The only words hel 


conſiderablein this caſe were rheſe}; 


-che Defendanes ſaying that the Plain. 


. ..tiffe rooke Fees of both hands , and 


.* whether chis would amount to as much 
as if he trad faid che Plaintifte was an 
| ambidexter was the queſtion. 
np Popham and Yelverton , Inftices that 
+ the ation would nor lie , becauſe thar 
the words in this caſe may have a 
double intendment, for it may be in- 
tended thar hee rooke Fees with both 
han 
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hands lawſully , but if he had-ſaid that 
he was an ambidexrer an a*ticn iyculd 
lie,for this is vox arres, and caBnct bee 
orherwiic intended. 

Fenner 4nd Williams Tuſbic, ' tha: the 
Attion would he for that rhe words a. 
mount to as much as ambidexter , and 
are the enyglith cf ir & a direct affirm: « 
tion and no Metaphor, if a man fay of 
another that he harh the Pox,no Acti- 
on will te, becaule it ſhall be intended 
the ſmall Pex ; but if a man ſay of «- 
nother that he hath beene laid cfthe 
Pox,there an Action will lie, brcaule 
It is the phralc tor the French Pex. 

I do rather incline to the latter op1- 
won, becaule (as hath beene ſaid} heſe 
words are but the Engliſh and propet 
meaning of Azbidextery ; and to con- 
firuechem ro a taking Fees with borh 
hands.would be ro make a conliructi- 
en againlt the exprefſe meaning of the 


| words: which I conceive the Lavy wi!l 


nor permit ;2nd the rather as this caſe 
is, becauſe that hee doth charge hi 
with knavery in ſuffering of kim wil- 
fully to be condemned in a ſui bein? 
his Attorney: I donor find any judge- 
ment in the caſe , therefore I ſhall 
£2 
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leave it tothe Juditious Reader. ..: 
_ mY Philips Parſon cf D.bronght an ati. 
Queene ON 2gainit Badby for theſe words thou 
inche haſt madea ſedicious Sermon, and mo- 
Kings vedthepeople to lcdition this day: in 
Bench. this caſe, notwithſtanding the firlt part 
of the words were utterly Adjective, 
and the latter were. but a motive to 
ſedition, and it doth not appeate that 
any thing calſued thereof ; yer becauſe 
they ſcandaled che Plaintifte in his 
funtion, it was reſolyed that they 
were Actionable. 
Cook lib. Ifa:man fay of a Merchant that he is 
4-fo. 19.6 a Bankrupr,ct that he will bdea Bank. 
K.6, Dycr cupr within t0 dayes, the words are 
Hit. lic, aftionab'e. | 
the  Fdmundia Marchant bronght an adi, 
Kings Onagaint Wherſftone tor theſe ;words 
Benck* pe would prove that Matter Edmunds 
Rot. 855. had been? a Bankrupt , and had agreed 
with his Cred:irors for a Noble in 
the pound. It was tmnoved in Arreſt of 
judgement by Hucham that the ate 
on would not lie, beczuſe thit the 
lpeech referrcs: ro a time paſt, and 
though thar ie were once a Bankrupr 
yet it may be Dow that he 1s of credit, 
But it was reolvcd thai the Action 
ould 
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would lie, becauſe that it was an im- 
peachnient of his credit for it he were 
once a Bankrnpr,every man will be the 
more ſuſpit:cus and fearetuli of him, 

A Marchant brought an Action for Paſch, 15; 
calling of him ceulcning knave ; by on in the 
Jones and Barkley, Jufirces | the other Benth 
us 97 abſent]che Action will nor lie, chis agrees 

:caule that the words are too general. with the 
Bur if chey had touched him in his pro. former ca- 
feflion they would bave borne an a1. anger fol: 
on. And there/ore to call a Maichane *** 
Bankrupr,will beare an Aclion; but to 


ſay of a Lawyer that he is a Bankrupr, 


wili not be Actinnable, the reaſon may 
be, becaule that a Lawyer cannot bee a 
Bankrupr,for that he doth not acquire, 
his living by buying and felling as the 
Statures ſpeake. 
Tones leftice in the former caſe put 
this caſe. there being acommun!cati- 
on of Serjant Heale in his profeſſion 
one laid of him theſe words , He hath ,.. 
« rim 37 
undone many,adiudged thar the words , £1," * 
were actionable , becaule they tcuch Qeene in 
him in his Prof. ffion. Cam: Ica- 
A. Shoomaker brought an Action << Owbc- 
againſt one for calling of hima Bankcupr _ 
adjudged upon a Writ of Error in tic fe 4 
IC. 
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Chequer Chamber , rhat the ARtion 

afch tr « WOuld lie. 
On. Axea Dyer brought an Aion a+ 
Kings painkt oode for thele words, rhou art 
Beech. nor worth a Groat, and averres that 
| In ſuch a place, where they were ſpoken 
they have the common accepraricn, 
and are equivalent ro the calling of a 
man a Bankrupt , relolved that the 
Averre. Words of themlelves were not Actio. 
ment.  nable becauſe that many men in their 
beginnings are not worth a Groat,and 


And that rhe ayerrement was idle and 
could not make them actionable , be. 
cauſe that the words haye a plaine and 
proper {igmficant mcaning of their 
owne , and rherefore cannot be taken 

in another ſenc2 or meanings 
A Jeurneman and Foreman of a 
Paſch. 15. Shgomakers Shop breught an Action 
_——_— for thele words, it 1s ho matter jvao 
Bench, bath him, tor he will cut him cut of 
Doores;and averres that the common 
Averre- acceptation and intendment of theſe 
ment. words , inter Calcearees 15 tliat he will 
begoer his Maſter , and make him run 
away; and averres a perticuiar aammage 
by the ſpeaktng cf them ,Telolyed that 
the Action ould lie, Note 


yer their credits are good in the world, | 
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Allions for Slander, 
Notre Reader, here the ayerrement is 
good , becauſe the words cutting our 


of Doores, are ofa doubtfull meani 
and incendmeat , and ſo may be ai 

by an averrement.ſo t hat the difference 
betweene this and Axe - cale cited be. 


fore, is evident, 


Trin.41] 


Knigh:ly an- Attorney brought an of the 


Aion 


words {p 


inſt Childoxer for theſe Queer 


en to his Sonne; my Father 12 the 


was wot caſt over the Barre as thy Father  — 
wa7; the patties were at iſſue , and in , 


, this caſe Walmeſfley InFize (aid that he 


conceived the words were not actio. 


nable. 


Box and Barvabies caſe before, the de= _T 
fendant ſaid of the plaintiffe being an H#- Rep! 
Attorneytheſe words/ amongtt others P**59+ _ 
which weze held aRtionable | that hee 
would have kim throwne over the bare 
the next Tearme : in this caſe { agree- 
ing with the opinion of Walmeſley be. 
fore ) the opinion ofthe Court wage , 
that th:ſe words were nor Actionable, 
becauſe of the incertaine ſence and 
meaning of them. 
Dijckes a Brewer brought an Ation 
againlt Fexne,and dec/ares that the De- 


| tendant having communication with 


G ſome 


Altions for Slander, 


ſeme of the Cuſtomers of the Plain- 
cifte concerning him in his profefſion , 
ſaid theſe words of him ; I will grue 4 
peck,of Malt to my Mare,and lead her te 
the V Vater ts drink and ſhe fllall pifſe as 
good Beere as Dicks doth brew;adjudge- 
ed the words were net AQiovable be. 
cauſe that they are Comparative only; 
and beſides they are impeffible , and 
therefore, they can bee ris ſcandall to 
the Plaintifte. 

In this cale, it was ſaid by Rolls Ser» 
jeant that it had beene adjudged Ati. 
onable, toſay of a Brewer that hee 


brewes naughty Beere ; which v as a- | 


greed by the Court , becauſe that he is 
eſentable in a Leete for it. 
Andlikervile 11 this caſe it was ſaid 
by Bartley Inftice that where One ſaid 
ofa Lawyer , that hee had as much 
Law as a Munkey , that theſe words 
were adjudged not ationable becanſe 
that he hath as much Law & more alſo 
then the Monkey hath , bur ifhee had 
faid chat he had more Layy then a Mon- 
key,chcſe words would be attionable. 
One ſaid of a Counſeller at Law, 
that he was a Concealer of the Law ad- 
Judged ationable, 
tp Sander ſen 
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Attions for Slander; $- 
Sanderſon and Redd: cale the Plain- Tein. 
tiffe being a Lawyer and ſtanding for Qua ks 
the Scuard(hip of a Corperation, the Commen 
Defendant ſaid of him that he was an Pleas. 
ignorant man; the Court in this caſe 
inclined that cke words were Action 
nable. 
Snag agCounceller at Law bronghr 
an Action againft Peter Gray fon theſe Trin. 1 3] 
words; Goe yee to him to be of your coun ofthe 
ſell, be will deceive you, he was of Conn.. Queens 
ſell with me, and revealed the (ecrets of _—_ 
my Cauſe. Acjudged the words were Benth. 
aRionable,becaule that this cannor be Ror.114] 


' Intended of a Lawfull reyealing to the Cokes Eas 


Iudge by way of metion before whom "iv fe.a3 
it was tried, fer this were a commen- oo 
dation for him , but the words are 16 
be raken as they were ſpoken, char is , 
06 junttins and wwo halits, and then his 
intention appeares cantrarygfor he ſaid 
before, He will deceive you , &'c. Alſo 
the Plaintifte declar2d that rchey were 
fpoken Aalitioſe : And thele words 
revcaled the ſecrets, are ro be inten 
ded revealed to t'1ofe}from whom they 
oughr to be concealed, and every man 
is to make the beſt of his cauſe , and 
therefore ſecrera ſua nonſunt revelanas;): 
4 G2 and 


Paſch. 12, 
Car.inthe he was a Monntebanke an Empericke, 


Kings 
Beneh. 


Aion: forSlander.' 


and alſo the werds conch the Plain. 
riffe 11 his Art and Science, which re- 
quiers men of greaveruſt & confidence, 
and ſo the words before being ſpoken 
in derogation of the confidence and fi- 
deliry of the Plainrifte , are a great 
Manger to him; for theſe caules judge. 
ment was given for the Plaintifte. 
Vpen this caſe I do conceive , thar 
to ſay ofa Lawyer generally that hee 
revealed the ſecrets of his Clyents 
cauſe will beare an Action. 
One faid ofa Doktor of Phiſick thar 


and 2 baſe fellow; adjudged the words 


Paſch. x9, Were Actionable. — 

C:riinthe Pare bronght an Action upen the 
Common 
Pleas. 


caſc for iyords. and ſhewed hoy that he 
was a Farmer and afed to ſow his land, 
and ro lell the Corne upen it, and by 
this ns majerem pariem he maintained 
his 

faid theſe words of him, He keepes a 
falſe Buſhell by which hee doth chear 
and couſen the ponre , and averres the 
loſſe of his cuſtome by the ſpeaking of 
theſe words. In this caſe it was mo« 
ved by Gotbolt Serjeant In Arreſt of 


amily : and that the Defendant 


Judgement that the words were not 


3tls 


| 
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Ationable,becauſeir doth not appeare 
chat the Plaintiffe kept a falſe Buſkell 
Sejenter, knowing it to be falſe, 

Bur it was reſolved that the words 
were Aionable , for (as this caſe is ) 
it muft of neceſſity be taken that hee 
kept a falle Buſhell , knowing it to bee 
falfe,for otherwiſe it conld be no con- 
ſenedge, 

And thiscaſe lainly differs from the 
caſe. where an Aion was brought for 
fying that the Plaintiffe kept falſe 


* Waires generally, without further ſay* 


ing,in this caſe the words were adjud- 

ed not AQRionable , becauſe that ir 
Jerh not appeare that he uſed chem, or 
Knew them to be falle. 


v7 


the Com. 


The fifte part of that Generall Rule, mon Pleas 
which I have laid downe before, and 2d4judged 


which now I am in courſe to ſpeake © 


f and after 
” afkrmed 


is this. That word: ſpoken in ſcandal of ;, , wy... 
« mans Title,or which tend to amant di of Error, 


f«nheritance will beare an Afton. 


Henry Mildmay bronght an Action * 27: 
againlt Rogor Standiſh for ſaying and Quenns 
publiſhing that cerraine Land was law- ;,*he 
fally affured co one Ib» Talbot & Oliff; Kings 
his Wife for a xo000. yeares, abd that Rog 


chey of the intereſt of the rearme were 
G2 FRE 


Mich.z6. 


k 


1ON or T7 8 


lawfully jpofſeſſed , whereas 1n tratk 
there was no {ſuch matter, and ſo for 
flandring efthe Eſtate and Title con- 
veyed to his Wife by certaine Inden- 
tur?s , and ſhewed all in certaine, and 
how hee waz prejudiced by the faid 
words,ne brought the laid action. 

The defendant pleaded a Proviſo in 
the ſame Indentures, and tne faid li- 
mitation for xooo yearesy according 
co the ſaid Proviſoy as he pretended 
C whereas in trueth the ſaid limication 


was void in Law by force of which he , 


ſaith that the ſaid O/ife had an intereſt 
fora 1000 yeares, and fo juſtified the 
words, upon which the plaintiffe de- 
murred : adjudged char che action 
would well lie; though char the ſaid 
John T altbot and Olife his witc had 


fuch a lhimication de fatto for a 1000 


yeares,which occafioned the defendant 
being unlearned in the l2we {o co pub- 
fiſh it, yet for that he hath raken upor 
himſelfe notice of the lawe and med. 
led in that which did not fconcerne 
im. and hath aflirmed and publiſhed 
that Olsfe had a good efiate fer a 1600 
yeares zin ſlander of the Title of the 


plaintifte and to his greindice, for this 


ca nie 


OnT for S14H4e?. 


cauſe judgment was given for the 
plainritfe . 

Sir Thomas Greſham Knight brought 
an ation againſt Robert Gunſley Clark, 


ſey, which he did- by his will amengft ; 


for life, the remainder co the plaintiffe 
and the heires males ofhis body begor. 
ten, and had iſſue William Griſham bis 


 |eldeft ſonne, and the plaintifte che 


younger, and dyed, and that Fillians 
afrerfhis death confirmed to Thomas 
his eſtate, and that Beatrice died, and 
theplaintiffe entred into the ſaid 2fa- 
nour of Titteſey. and further ſheyes 
that Williew had iſne Elizabeth his 
heice apparent, and chat the plaintifte 
had a wife and ſonnes and daughrers; 
and that he had an incent te conveye 
ſome of his lands to this wife for her 
toynturey and ſome to his ſonnes and 
daughrers for cheir advancement. and 
to exchange parcell wich others, and ro 
make a leale of another parte, but doth 
not ſhew to whom, and that the de- 
fendant premifſorwm now ignarns in de- 
rogt. 


and ſhewes how his father yas ſciſed Hill.z.las 
ofdiyers Mannors and lands: and a« fer.5 rg, 
mongit them of the Mannor of Tice. Z* 


other lands deviſe co Beatrice his wife ( x 2 


Attions for Slander. "* 


rogation of the Title and eftate of rhe 
plaintifte,faid theſe words to the plain. 
eiffe. As I before faid royour Wite, 
I ſay now that your brother was afoole 
and neyer borne to doe himſelfe any 
good, for that he could not hould his 
hands from ratefying and ſubſcribing 
£© his Fathers will : bnt yer notwirh. 
Randing1 have that to ſheiy in m 
houſe rhat ifhis heire doe nor any fuch 
AQ as hee . hath done , it ſhall bring 
her ro inherit Titteſey, by which words 
he ſaith, that heewas hindred 1Þ the 
conveyances aforeſaid. 

In this caſe it was reſolved that the 
Action would nor lie, firſt becauſe that 
thewords themſelves are nct ſcanda- 
lous to the Title of the plaintiffe - the 
worcs conſiderable are onely theſe, 
chat he had thar in his houſe, &c. that 
ſhall bring her | that is the Daughter 
aad Heire of William] to inherit 7 tte. 


ſg; which is apparently feafble,for the | 


Plaintifte being Donee in Taile of the 
cuifr of his Farther, the Daughter and 
Heire of the eldeſt Brother 18s inheri. 
table co the Reverticn in Fee ; and fo 
no prejudice ro the Plaintitte, ro ſay 
he hath that which ſhall bring her co 
idherte, | Belides 


ri. Seb Rn 0. A to * 
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BRefides the ation will net lie be. 
cauſe that he doth not ſhew any ſpecial 
damnihcation by the ſpeakeing of theſs 
words as that he was upena fac of 
theſe lands ro I. $, who by reaſon of 
the ſpeaking of theſe words refuſed to 
buy chem,o>rhe like; and in thts caſey 
here was nothing bur a purpoſe or in. 
rent of conveying ſome ef theſc lands, 

And Popham [u tice aid , that there 
is a difference wh en aman declares his 
opinion of the Title o f another roland 
this 1s nothing, andhe ſhall nor be pu- 
niſhed tor ir, buc if he deth fo publiſh 
it, that it comes to the mn of any 
one that intended to buy the Land in 
ſuch caſe an Action lies, bur he muſt 
ſheyy ſpecially in his Cone in what he 
was damnified , otherwiſe the Action 
will nor lie» 


Banitter hrovghe an Action again(t Trin.z 5 
Baniſter for that the Defendant ſaid of of the 
che Plaintiffe ( being Sonne and Heire Queene 
co his B-cher)that he was a Baſtard,re. '**e 
ſalved that the AﬀM!on weuld lie, for , 


this tends to his diſinherifion of the 
Land which diſcends to him from his 


Father. 


'Butin this caſe ic was reſolved, that 
zl 


ATtions for Slander, 


if che Defendaat pretend that the plain 
tiffe was a Batiard,and that he himſelfe 
was nexc hetre,, thereno Action lies, 

So if a man ſay that another hath noe 
righe co land, an ARtion lies ; bur if a 
Counl<eller ay chathis Client hath the 
bercer right, this will not beare an 
Action, 

Mich. 3. Jae. inthe Kings Bench per 
Curiens , it one (ay rome that 1am a 
Bakatd, ifI have Land by diſcent, I 
ſhall havean Action upon the caſe, = 
though:that I have Land by diſcen wand 
thise-nds to my dilinheritance,if I ſne 
in Conre Chriſtian tor it,a Protibicton 
les, becauſe rhat che tryall chere may 
be to my dilinherirance. 

And if one fay to anotier that hee is 
baſe borne , an ation w1ll nor lic , for 
the werds'ſhall be taken in melziore ſex- 

Ss. And it one lay te his Sonne that he 
is a Battard,or a Leaper , hee ſhall ner 
have an ation neither in Conrc Chri- 
ſian .nor at Common Layy. 

Sir Gilbert Gerrard brought ap ati. 
On avainſt Mary Dickinſon R and de- 
clares how that he was ſeiſcd of cer, 
raine lands in Fee,and that hee was in 


communication to demiſe them to 
K al) 


$1008 for wer. 


Ralph Egerton for 22. yeares for 200.1. 
Fine and a 100.1. rent per 4a1z#w, and 
that the Defendant (premifſor ume non ig. 
2474) (aid, I have a Leaſe of the Mannor 
and Caſtle of #. (which was che ſame 
lands) for ninety yeares, and ſhewed 
2nd publiſhed ic, &c.by realcn of which 
words(he faith) the ſaid Ralph Eger. 
ton did nor proceed ro accept the Leaſe 
Oc, 

In this caſe it was reſolved , that no 
Attion weu'd lie for the !taid words , 
though they were falſe , becauſe that 
the Defendant pretended an 1nrereſt 
in the ſaid land. 

So if the Defendant had affirmed and 
publiſhed that the Plaintifte had nor 
any right to the laid Landbut that ſhe 
her ſelfe had right ro it, io this caſe 
becauſe thaz the Defendant pretends 
ticle co it though, that in truth , ſhee 
hath not any, yet no Action lies. For 
ifin ſuch caic at ARion ſhould lie, 
how could any cne make claime or 
title roany land,or commence any ſuit 
or ſecke adviſe and Connfell, but hee 
ſhould be ſubjeR ro an Action; which 
would be very inconvenienr. 


Agrecins with theſe cales,in 3,E. 4. 2: 
£.4-223 
and 13-=:4'3 


” ——— | | 


Coke Ib» 
4.F@. 16. b. 
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and x5.F.4. it is reſolyed that no afti. 
on upon the caſe lies againſt one for 
publthing another co be his Villeine, 

The fixe part of that generall Rule 
which I have laid downe before ; and 
2m now to ſpeake of is this. 

That ſcandalous words which tend to 
the hinderance or lofſe of a mans ad. 
vancement or preferremant , or which 
eanſe any particular damage, will bears 
an Action. 


Anuxe Dawes brought an ARtion as |- 


gainſt Gardiner for theſe words, ſpoken 
to one B, 2 Suiter to the Plaintifte 
and with whom a marriage wss almoſt 
concluded. I know Dawes Daughter 
well ſhee did divell in Cheape fide, and 
a Grocer did ger her with Childe, &c 
and (thee ſaith that by reaſon of the 
ſpeaking of theſe words, the ſaid B. 
utterly refuſed ro take her ro Wife, {0 
that thereby ſhe loſt her advancement, 
&c. ad;udged rhat the ARtion would 
lie, becauſe that if ſhee had a Baſtard 
ihe was puniſhable by the Statute of 
8. ofthe Queene cap.3. 

But it was in this caſe further reſsl- 
ved, that if the defendant had charged 
the P.aintiffe with bare incontinency 
ony 


Aion: for Slander. 


enly.yer the Action woull have laine ; 
by reaſon that by the {aid ſlander ſhee 
vas defeated of her advancement in 
Marriage. 

And itwasin this caſe likewile re. 
ſolved, thac ifa Divine be tc bee pre- 
ſented ro a Benehicezand one, to derear 
him of 1t, faith co the Patron that he is 
a Hererique or a Sa(tard, or that he is 
excommunicated, by which the Pation 
refules ro preſent him ( as he well 


* | might, if thoſe impurations were true) 


and he loſes his preferrement , that in 
this cale arr Attion will lic. 


Hil:q 

Dane Morriſon Widdow breught 1, 
an Action againſt William Cade E\ Kings 
qQuier and deciares that ſhee was of B*och- 


good fame, &c. And that Hemy Earle 
of Kent was in ſpeech and communica- 
tion with her for marriage, the Defen- 
dant premifſorum non ignarss, aid theſe 
words, Arſcot hath reported that hee 
had the uſe of the Lady Morriſon; body 
at his pl--aſure;«bs revera, A ſcor never 
reported it, and alledged thar the Earle 
of Kent upon the hearing of the words 
ſurceaſed his ſuit by which ſhe lott ter 
advancement, &c.upon not guilty plea- 
d.d it was fcund for the Plaintifte, _ 
this 
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this caſe it was reſolyed, that though 
the words charge the Plaintiffe with 
bare incontinency only , which is an 
oftence Ecclefialticall , and nor civill; 
nor puniſhable by our Layy, yer becauſe 
of the remporall damage, viz. the loſle 
ot her advancement in marriage the 
Action would well lie, whica agrees 
with the judgement 1n An Davies cale, 
Sanderſon and Rudds calc eited be. 
Gm the fore; the Plaintiffe being a Lawyer , 
Common {to0d for thc Sreiver.iihip ofa Corpo. 
Plas, ration, and the Corporation being af. 
| {embled to elect a Steward, the plain« 
tiffe was motioned tothem, whereup« 
on rs Detendant Ling one ot the cor, 
poratior., .id wits Brothers, he 1s an 
1-norant ma!2, 2:2 nut 3t ior the place; 
and i: Plant i'r: [25 chat uy reacnof 
theſe words , rev 4d retuleto elect 
him. 3.-ward, ſor he th reby loſt his 
preierrement, Oc. the Conte in this 
caſe inclined tliat the Action 1yould 

he. 
And now I am fal. cn upon a queſtion 
very necellary co be celolytd , and that 

Is. 
What words are Allionable of them. 
ſelver ont} ? 21:4 what are not Aſtionable, 
Wy 


Trin.17. 
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without alledgeirg cf a particular damage; 
1 take this for a Rul:, that ſcandalous 
words which touch or concerne a man 
life liberty,or Member, or any corporall 
puniſhment ,or which ſcandall a mar in his 
office or place of truiF or in his calling or 
funttionby which he gaines his living, or 
which charge him with any great in. 
fettious diſeaſe, by reaſon of which hee 
ought to ſeperate himſelfe or tobe [epera. 
ted by the Law from the ſociety of Men ; 

all ſuch words will beare an Attion, with- 
ont averring or alledging of any particu- 

lar damage by the ſpeaking of theng. 

Yec I de not deny, bur chat it is beſt 
to alledge a particular damage, it the 
caſe will beare it; and it is ajuall ſo ro 
doe in theſe caſes, for the increafe of 
damages. 

Bramfton chiefe Juftice in the ar- 
puing of Hawes caſe which I remem- 


dred before.tooke this for a Rule,that jn the 
if words did import a ſcandall of them. Kiogs 
elves, by which damage might accrue, Beas 


in fuch caſe the wyords would beare an 
Action, without alledgeing of a par- 
ticular damage, 

Bat now on the other fide, words which 
doe not tonch or concerns @ man in "7 
= 


Mic. 17, 


ARion: for Slander, 
of the caſer aforeſaid , will not beare an 
Altion without alledgeing of a partienlar 
damage,” | 
Words ipoken in ſcandall of a mans 
Title will not beare an ARtion ; with. 
our averring ofa particular damageas 
appeares by the caſes beforeciced np. 
on that ground. 
Cook }: There are many words , which are 
10.15 . ; Words of paſſion and choler only,'as to 
ſay oO: a man that he is forlworne Ge. 
nera!ly,or that he isavillain,or & rogue 
Averr:- ora varlec,orthe ike, theſe words are 
ment. mot Actionable of tiem(elves ; yer I 
doe conceive that in theſe caſes an 
Aior vill lie with an Averrement of 
a particular damage by reaſon of the 
ſpeakinn of enem. 
evoke, lib'4 There are other words which cone. 
'Fol-17-2 cerne matter meerely Spirituill , and 
& f5-29- Jererminable in the (Eccleſiaſtical 
57 eg: Conre only; as for call:ing ofa mana 
* f.5 4, Baſtard aH-rerique a Scilmatique , an 
Advoryterer a Fornic1to-.or ſor ca'ling 
ota Woman a Whore or ciarging her 
wit: ay particular at of incontinens 
cy , ortie Itke, yet in theſe cales wich 
an averrement cf a particular damage, 
an Aﬀtion will licat the Common Laiv 
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a it is adjudged in Awne Davies caſe 
cited befcre. 


By Popham Chiefe Juſtice ifone (ay c 
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ook lib, 


ofa Woman that is an Inholder , that £5: 2.6 


ſhe hath a great infectious diſcaſe, by 
which the loſes her guefts, an Action 
will lie, this muſt bee taken with an a« 
verrement of that particular damage ; 
otherwiſe an Action will nor lic, un- 
leffe the diſeale be ſuch,tfor which ſhee 
ought ro ſeparare her ſelfe, or co be ſe. 
perated by the Law from common ſo. 
ciety,as I ſhall ſhew ycu hereafter, 


Axe and Mood: caſe cired betore, the Paſch. 5, 
Plaintifte being a Dyer brought an Car-in the 


Action for theſe words, thou art not —_ 

worth a Groate, adjudged that the ****" 

words were nor Ationable , becauſe 

that m__ man in his beginning is noc I 

worth a Groat, and yet hath good crow 

dit with the world, ©* low 
Buc in this caſe it was agreed that if 

the Plainciffe had averred ſpecially that 

he was thereby damnified, and had let 

his credit ſo that none weuld truſt him 

with ſuch an averrement che Action i. as; 

CA, 15s 
would have layen. —y 


In the caſe of the Foremabt of ain the 


Shoo-makers Shop cited before, for Kings 
H 


theſe 


each. 
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theſe words ; it is no matrer who hath 
him, for he will cut him out of doores, 
the Plaintiffe avetred that che Com. 
mon acceptation of thele words , inter 
Calceareos 1s, that he will begger his 
Maſter, and make him run away ; and 
ſhewed a {peciall damage by the ipea. 
king cf theſe words , and it was adju. 
ged that the Action would lite, which I 
conceive. was only for the particulat 
damage, for to lay of a Servant that he 
doth Cheate, Couſen ordefraud;or that 
he will begger hi: Maſter, or the like, 
w1ll not beare an Action, without an | 
averrement of a particular damage, : 
. And in this caſe it was {aid bythe | 

h 


5 


_ - 
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Court chat for ſome words an Attion 
will lie,vithout an arerrement of any 
particular damage , as for cailingot af - 
man Theefe,Traytor , orthe like , and of 
ſome words will nor beare an Action, | " 
wichout an averrement of @ patticular | 
damage. Ks 

As ifa man ſhall ſay of another that | |, 
he kepr his Wife bately.and (iarvel her, | 

chele word: of themſelves will nor | q; 

beare an Action; bur if the party of | 
whom they were ſpoken , were ro bee | ,,. 


maried £0 auothcr,and by theſe won bab 


Mitiont for Slander, 


is hindered;in fach caſe , with an aver” 
rement of the particular damage , an 
Action will lie. 

So likewiſe in the caſe of Dickes and 


Fenne which I alſo ciced before, where Mie. 15: 
one aid of the Plaintifte being a Brew. Cz: 


er.that he would givea peck of Malte 


to his Maregand :cad her ro the water on 


co drink, and the ſhould pifſe as 200d 
Beere as the Plaintifte brewed ; it was 
reſolved that the words themſelves 
were not Actionable,becauſe of the 122 
Ew of rnem. But /ir was agreed 

y the Court. that if there had beene 
a ipeciall damage alledged . as loſſe of 
Cuſtome or the like,the ARtion would 
have laien. 


. Hawes caſe cited likewiſe before, one Mick. 15 


ſaid of himythat he had o_ againſd Car. 
the Booke of Common Prayer and fai 


that. it was not fit to bee read in the Bench. 


Church for which he brought his actt= 
on, and thewed how that by reaſon of 


{ the ſpeaking of theſe werds by the De. 


fendanr,he was cited in to the Ecclelia- 
ſtica!l Court and had paid and expen=- 
ded ſeverall ſurmmes,&c. adjudged that 
the words themſelves were not Actio. 
vable; becauſe if they had becne true , 

H 2 they 


d in the 


Alt ions fors lander. 


they charge him only with an offence 
2gaink a pevall Law , which doth nor 
inflit corporall pnniſhmene , but for 
non payment of the penalty. 

Yur it was reſolved char for the par. 
ticular damage the Acticn would lie , 
and of this opinion were Heath and 
Mallet Jaſticer. 

But Bramſton Chiefe Inftice,(the other 


Jattice being abſent ) was.of a contrary | 


judgement ; and hee rooke this fora 
Rule,chat ifthe words did not import a 
\ candall in chemlelves ( as Hee concei: 
ved they did nor in this caſe } in ſach 
caſe the averrement of a particular 
damage ſhou!d not make them Actio- 
nable. 

But with all due reſpe& ro the judge. 
ment ef this learned Fudge, I doe con. 
celve that the words are 1n themſelves 
ſcandalous; becauſe chat they do charge 
a Man with faction and oppoſition to 
eſtabliſhed Lav, and fercled Goyern- 

ment. 

Burt if they were not in themſelves 
ſcandalous, yet I conceive( according 
to the judgement of thoſe reverent 
Jndges)char for the dammage only rhe 
ARton will le for otherwiſe the Plain. 

tifte 
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Atlions for Slander. 192 
\ ciffe ſhall ſuffer chrough the defauit of 
the Defendanc,and be without remedy, 
which I conceive the Law will not per- 
mit; buc I ſubmic this to the judge. 
menc of the learned Reader, 
Laeſtly,wards which charge a man with 
any —_— infeltions diſcaſs, by rea 
ſon of which he ought to ſeperate bimſelfe, 
or to be ſeperated by the Law, from the 
ſociety of meu,will beare an Allion. Coke 1;b. 
Ifa man ſay of anerher that hee hath ,.g. 7. 
the French Pox,an Attien will lie. 
Taylor brought an Action againſt 
Packs for theſe words , thou arc not 
worthy to come into any honeſt 
mans company , thou art a Leaprous j1;1.4. 
knave , anda Leaper. Adjudged that lac. in the 


i... 


11h 


iſte Hg 


the words are Ationable,becauſe rhat Kiags 
itis cauſe of ſeperacien by the Lay of Bea&- 
| God and Man. 

So by Tanfield Juftice to fay that 
one is infe&ed wich the French Pax, 
willbeare an Aion , bur co ſay chat 
one hnch che falling Sickneſle , 1s nor 
ARionable,excepe thar it diſables him 
in his profeſhon, as ro ſay thag a Law- 
yer hath the falling Sicknefle, an Att- 
on lieth,becanſe that it diſableth him 
for his bulineſſe, 


_— 
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Vpon this ground I conceive,ro ſay 
ofa man chat hee is infected with the 
Plague , will beare an Action, becauſe 
this alſo 1s a dangerous infetious diſ- 
eaſe,and a canle of ſeparation. 

I have now finiſhed my rask of ſhew. 
ing = what words are Actionable 1n 
the Law ,and whatnor- And yer Rea. 

der I ſhall! nor end this Treatile here , 
for chere. are many things not worthy 
che knowing(which I cul not aptly 
introJuce beto:e) and therefore nor to 
be omircred. | 
There are two things or grounds very 
remarkable im all Atlions upon the caſ, 
or words, 

Err ft Cauſadicendi,the ground or oc. 
caſron of the ſpeaking of the words: And 
that mult be collected our of the prece, 
dent diſcourſe or communication con- 
cerning the Plaintifte; or elſe our of 
the relation that the words themſelves 


have to the Detendanr,or otheryyiſe,as 


the caſe (hall fail our robe. 


. The next thing is the affection of the | 


Speaker that ts to ſay. whether the word 
were (poten Ex malitia,or net ? 

Firlt, for the firſt, Cauſe dicends , the 
ground or occaſion of ſpeaking of che 
words. And 
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Aftions for Slander. 


And here I hall lay downe this as 
a ground , that ſcandalows words which 
of thengſelves ſingly wonld beare an atti- 
onget being joyned to other words or dif- 
conrſe and ſo Canſa dicendi , or the ſub. 


| jeft matter being conſidered they will not 


beare an Attion. For Senſus verberuns 
ex cauſa dicguds accipiendus eff, &c, And 
words muſt eyer be conſtrued accor- 
ding tothe ſubjeRt matter. 

Hewry Locd Cromwell brought an 
Attion de Scaudalis Magnatum againſt 
Edmund Denny , Vicar ci N. inthe 
County ' of Norfolke , &c, for thele 
words : It is no marvill that you like 
not of me , for you like of thoſe that 
maintaine {edicion againtt the Queens 
proceedings; the Detendant pleaded a 
ipeciall juſtification, in effect thus ; 
that the Defendare being Vicar of N, 
the Plaintiffe procured 1. T.anJ I. P. 
to preach there, who in their Sermons 
enveyed againſt the Booke of Com. 


| mon Prayer, and affirmed ir to bee ſa. 
| perſtirious; wherefore the Defendane 


tnhibiced chem, for they has no licence 
norauthority to preach, yet they pro- 
ceeded chrough the encouragement of 
the Plaintitfe, and the Plaintiffe laid 
2 a H 4 tO 


Coke lid. 
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Cake ubi 
ſupra. 


Afrions for Slander, 
co theDefegdant, Thou att a falſe varler 
I like not of thee; to whom the De. 
fendant faid.,: Ir is no marvill though 
you like not ef me,for you like of thaſe 
(meaning the atorelaid I. T, and 1. D,) 
that maintaine ſedicion [meaning that 
ſeditious Doctrin! againſt the Queens 
proceedings. 

In this caſe it was adjudged that the 
juſtification was good, For though 
that in this caſe,caking the words ling- 
ly ef themſelyes.as the Plaintifte hath 
declared they might have beene Attic» 
nable;becauſe rhat then they could not 
be confirued otheriyiſe then of a pub. 
tike and violent ſedition,as the word 
it ſelfe doth import. 

' Yet now the grcund and occaſion of 
the words appearing, by which it is e« 
vident,that the defendant did;not in- 
tend any publike or violent ſedition, 
buc only that ſeditions Doctrine a- 
gainſt che proceedings of che Queene, 
i the Statute de anxe prime, by which 
the Commowr Prayer was eliabiiſhed, 
and God forbid | ith the Booke ] that 
words by. a firit and Grammaticall 
conſtruction ſhould be raken contrary 
tothe manifeſt intenc of the Speaker , 

| there 
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therefore ic was ruled upon che cohe- 
rence of all the words, thac the juſtifi.. 
cation Was good and fo the words nor | 


Aenable. 

And in this caſe it was ruled, that it 
a man bring an Action againſt avother, 
for calling of him at's av , and the 
Defendanc will fay that lice was {peas 
king with the Plaincifte of unlaryfull 
hunting and that the Plaintiffe confe!. 
ſed chat he had killed divers Hares with 
certaine Engines, co whom the De. 
fendanc anſwered and faid , Thou arc a 
murcherer [ meaning the killing of the 
{aid Hares] chart this was a good juſti- 
fication,and ſo upon the whole matcer 
the words nor Actionable, 

Byrchley an: Attorney brought an 
Action againſt ene for thele words; 
you are \yell knowne to bee a corrupt 
man,and todeale cerruptly : reſalved 
that thewords were Attionable , but in 
this caſe ic was ruled that if che prece- 
dent ſpeech had beene that Byrchley 
was a Vſurer, or that he was Executcr 
of znother , and would not performe 
theceltament , and upon this the De- 
fendant had ſaid theſe words , upon a 
ſpeciall juſtificatior ; a8 afereſaidy, they 


would 


Coke '1i. 
.fo. 16.2. 


' 


r0$ Aion! for Slawder, 


— would not 'bcare an Aion, "2 
_—— Baxnifter and Banifters cafe reſclyed 
* © ** tenat if I'call an heire a Baſtard, an aRi: ' 
on will lie but if the defendant prerend- 

char the plaintifte is a Baſtard and'thar 

he is next: heire, there'ho Action will 
lie. The reaſon of ehis is plaine, becauſe 

cauſa dicendi,or the occalion of ſpea. 
king of theſe words, is not tedefame_ 

che Title ofthe piaincifte , bur only ro 
juſtifie che Title of the defendanr , and 

ir 1s lawfull for avy one to {peak in jn. 
ftification of his owne Title, though 

hee ds thereby ſeeme ro flander che 

Title of anorher man , agreeing with 

this caſe 1s Gilbert Gerrards cale cited 

See £0.26: before, ; 

b.z79a ; Molton broughtan Aion againſt 
Paſch* 15, Clapham and declhares how that there 
Ear.in the being a caule pending in this Court 
_ berwixe che plaintiffe and defendant , 
4 npoh reading of certaine Afﬀidavids 
6” the plaintiffkes in Court , the 
D:fendant faid openly in preſentss 

& auditw Jauſticiaridrum & jurit 
peritorums ; ec, - There is not 2 

word true 1Þ the Aﬀdayids,which 1 wil 

prove by forty witneſſes : and alledges' 

that the words were ſpoken mals tiofe, 
yer 


Attions for Slander. 


yetit was reſolved by the Court thar 
they were noc 'Actionable , becauſe as 
they are uſuall werds upon the like 
occaſion;lo they are ſpoken in the de- 
fence of the defendants caule,and this 
caſe was likened to the cale of the Ba. 
ſtard immediatly before. 

And Bartley Inffice laid that there 
are two things mainely conſiderable in 
words, the words-themſelves,and cauſe 
dicendi;and therefore ſomtimesthough 
the words themſelves wenld beare an 
Action yet canſe dicendi being conli- 
dered, they will not be ARionable, as 
in this caſe, 

' Now as my Lord Cooke (es in Crom- 
welr caſe before remembred, fo I ſay 
toyou. In theſe caſes, Reader, you may 
take notice of an excellent point of 
karning in Actions for flander; to ob- 
terve the cauſe and cccafion of ſpea. 


Coke lib. 
40.1 4+ 2+ 


king of them, 'and how this may bee * 


p'exded in excuſe cf rhe Detendanr. 
Bur before I paſſe this, Reader I ſhall 
obſerve unto you that the defendant 
in theſe caſes might rake the genccall 
ifſue, if he would , viz. thar he is nor 
guilty avodo C& forma, as the Plaintifte 
hath alledeea,and ſo give in on—_—_ 
the 


Coke lib. 
4.fo.1 3. b. 
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the coherence and connection of the 

words, and the occaſion of ſpeaking of 
chem,and have them ſpecially found,if 
it be conceived cobe neceſſary. 

Or the defendant may | as the caſe 
ſhall require |juftifie the ſpeaking of q« 
ther words,and craverle the ſpeaking of 
che words in queſtion;and fo likewiſe 
upon the evidence have che words ſpe- 
clally found. | 

And hereupon; where the ſpecial! fin. 
ding of the Jury will warrant the Decla. 
ration of the Plaint:ffe and maintaine the 
aition and where not ? may be very que+ 

Primable,and worthy the knowing. 

The Def-ndants plea is that wk muſt 
enidus in theſe cales,if hee plead not 
euilty.the words are [as I have ſaid be- 
fore] modo & forma as the plaintifte 
hath alledged,and if he juſtifie the ſpex* 
king of other words, and traverſe the 
words In queſtion,he doth it thus, «be 
gue hog thar he (pake the words in the 
Declaration mods & forma as the plain- 
tiffe hath alledged. 

Now where the words that are 
founde by the Iury ſhall bee ſaid ro a- 

ree modo & forme with the words 
1n the Declaratiop,this is the corny 

ere 
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| here ſhall lay down this as a ground, 


That where the words that are found 
do net agree with the Declay ation inthe 
ſabſtantiall and efſentiall for me , that in 
ſuch caſe they do not warrant the Decla- 
ration, But if they do agree in the ſub. 
fantiall and efſentiall forme, thongh they 
agree not in every word, yet they doe well 
warrantthe Declaration, and by conſe- 
quence maintaine the Attion, 


Sydenham againſt Man for theſe 


words; If Sir Tobs Sydenhaw might 12,6 Rep. 
have his will he would kill a!l che true pa. 252. 
Subjects in Exg/ard,and the King roo, pl-2 13. 


and he is a maintainer of Papifiry and 
rebellious perſons. The defendant plea. 
ded ether words, and traverſed rhe 
ſpeaking of the words meds & forme, 
&c, the Iury found that he ſpeak theſe 
words, viz. I think in my conſcience , 
that-if Sir Fob» Sydenhanms might have 
his will,he would kill,&c. and find all 
the ſubſequent words before Alled- 
gd, and whether the Defendane 
were Guilty cf ſpeaking of the words 
in the manner and forme as they 
are Alleadged by che Plaintifte in 
his Declaration , was che Queſtion 


relolyed againſt che Defendanc. : 
n 


—— _ _ 
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Attions for aver. 
And npon a Writ of Error inthe Ches 
quer Chamber,the Court alſo inc'ined 
azainlt the detendanc,for the matter is 
incffeR the lame, and the forme muſt 
be underſtood the eiſenciall forme, net 
according to every word, here you have 
the ground laid downe before. | 

Yet the Booke faich chart Paſch. 16, 
though the Court inclined that either 

of the words would beare an Action , 
yet it was agreed that the words were 

not found ſo ablolute as the Declarati. 
en.neither moved credit in, the care fo 
fully, which is the force of a ſlander; 

nnd then they are not the ſame words 
in force and etfegas it the words were 
laid, I know him to be a Theefe , and it 

were found, Ichinke him to bee a 
Theefe. | 

For my part Reader, I doubt in this 
caſe whether the finding of the Jury 
do warrant the Declaraticn , becauſe 
they are not the ſame werds in force 
and effet(as is laidbeſorc) 4nd I con. 
ceive they are not the ſame inthe ele 
ſenciall forme ofthem , for I queſtion, 

(tas I have don before) if a man ſhould 

ſay of anocher, chat be doth think if ke 

might have his will , hewould Kill all 
ths 
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Altions for Slindgr. 
the Kivgs true SubjeRs, and the King 
to@:; or thac he doth think ſuch a one 
to be a Thecfe, rvherher chele words be 
Actionable or no , becaule the words 
ae no pohttive charge, vur only the 
thought or opinion of the Detendanr. 

But to this it may bce 1aid_ that if 
ſuch word: as thele ſhould not be ahi, 
onable,this would open a gap for ſcan- 
delous Tongues to ſlander a nia" at 
pleaſure and yer no Action lie , which 
were Very miſchieyous . therefore 1 
(hall leave it tothe judgement ot che 
Reader. 


Pemner againlt Aſutton if an ation. Mich, 
upen the cale tor words, which were lac.in the 
thus ; Nicholas Fexner procurcd 8. er mA 


Io, ofhis neighbours co perjure chem. 
ſeives, the detendanc plgaded-not guil- 
9; and the Iury find that the detendane 
aid that Nicholas Fenner had cauſed 
8. or 10. of his Neighbours co perjuce 
themſelves, and if this Verdict were 
tonnd for the Plaintifte, or the deten- 
dant,was the queſtion . and the duubr 
was wherher this word/cauſe )amounc 
roas much as procure, Tanfield [nflice 
ſeemerh that ir doth nor, for hee might 


be a remote cauſe,as cauſa fre qua 107 , 


an 


Ir 
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#*nd yer no procurergas ifa Notary writ 
2 writing,and putto this aſeale,anda- 
nether cake it and forge and publiſh ir, 
the writer was the cauſe that this was 
forged,and yet no procurer of ir, I ind 
no judgemenc in chis caſe, therefore 
quzre of it. 

Chipſam againſt Zecke for theſe words 
Chipſem isa Theefe, tor he hath Rtoilen 
aLambefrom A. and Geeſe from B.and 
killed them in my ground, iſſue was 
joyned whether che Defendanr ſpoake 
che words modo & forma,&c. the Juty 
find that the defendant faid that the 
plaintiffe was a Theefe , for hee hath 


 follen + Lambe from A. and killed it 


in my ground, bur they findehar hee 
ſpoake nothing of the Geele, yet it was 
reſolved chat the finding of the Jury 
did well warraDt the Declaration of the 
plaintifte, becaule thar the ſubRance of 
the words is , that he is a Theefe;, and 
thee for heeharh, &c. only a demen- 
Rration in what he is a Theefe , which 
is as well in ſtealing of the Lambe, as 
of the Geeſe; and then if it bee found 
that he ſaid any of chemir ſufticerh , 
and judgement was giyen for the plain- 
tiffe, 

Worma" 
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Nermos and Symons calc , the plain. T 


| | _— __ ke an Action for words and © Xi 


t they were ſpoaken falſe grack 

ena ; the "tary 6 the words 

4lſe & injurioſe and it was ad+ 

=) thac rhe Aion would nor lie, 

@ the finding of the Jury deck 

not warrane the Declaration in the 

fbſantigll forme of it; for if the words 

were nec ſpoaken out of malice, they 

will noc be Aﬀtienable, as I ſhall thew 
you kereafrer, 


brought en ARien for theſe 6.T.6.Dpi 
words, Bragirs a maintainer of theeys £70975: 
zad a firong Theefe himlelte, iduc was i 


jeyned qhadbes the Defendanc ſpeake 
the words wveds & forme, and the Iury 
found all c he words except che word 
[trong]and in chis cale the Plainciffe 
had judgement. : 

Here we may ebferve that cheugh 
every word alledged in che Declara. 
tion, be not found, yet the effenti all 
and fub{tan:1all ferme ef the words be. 
ing found, chat is ſufficient te —_ 
naine the Declaration, This 1 fa 
may obſerve ner only by this caſe 4 
the Caſes alfs before pur. 


Barbar brought am Aion againk” 


Howley 


ac.in th 


- 
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Allions for Slinder, 
Hawley for theſe words John Barbar 
and his Children be falſe Theeyes,men 
cannt have their Cattell going upon 
the Commen, bur they will kill thers, 
and eat them , Xc. iflue was joyned 
whether the Detendant ſpoake the 
werds wodo & forma, and the Jury 
fonnd that he ſpoak theſe words, yiz, 
Men cannot have theic Cetcell going 
upon the Common , bit John Bar bar 
and his Children will kill chem with 

arbars Doges. in this caſe it was ad- 
judgel] for the Defendanr. 

The reaſon is plaine , becauſe the 
words found by the Iiiry do vary inthe 
eflenrial! and ſubſtanriall forme , from 
the words in the Declaration. For the 
words in the Declaration do charge the 


Phaintifte with T ct, for which an 
AQion would lie,bur the words found 
by the Iucy charg kim only with crel. 
paſſe, for which no Action will lie,[ 
have fuſficiently proved che ground 
laid downe before ,-and therefore I ſhi 
now proceed tro the ſecond thin 

{which 1 have rouched before ] vel 


| 
| 
} 
E 


conſiderable in all Avtions for word . 
and that is. | oh 
Quo animo , with what affcfiiont be 


wor. 


ARtions forSlendey. 
words are ſpoken, whether ex malitia or 
wer 7 for if it do appears <bet they were 
nt (poken dnt of malice, they will nor be 
alt enable. _ 4 
Ralph Brook; York Harranld brought: 


an Action. againſt Hewry Manatagne 5 King 
Knight, Recorder of Lexans tor faying- Beach; 


ef.che Plainciffe char he” had commt-. 
ted Felany. The Detendane pieaded 
how that he was a Counſelier and car 
ned in the Law and that he was recai « 
ned of Counſel againt the Þ aincitte 
at ſuch a Tryall, and. fet--forth ail ene. 
matcer 1n cerraine; and that tee in gt- 
ving evidence: cothe Jury  ſpoake the 
words inthe Connt/whichwords were 
pertinent to the marrer in iffue) in this 
caſe. it was: Tefolved that the Action 
would nortlie,, becauſe.that che words 
were nct:fpoken. our of malice /; for 
that they were ipoken ro the purpoley 
and being ro-the purpole, though the 
words were falſe,no Action will lic 4» 
2ankt che Defendane. 

As inan Appeale of Murder,if che 
Counſcllwith che Plaiptifte faich thee 
the Detendant commicred che murder, 


tough it be pot trac; yet he ſhall not: 


be puuilhed for ic,becquierhac whar he 


Iz faid 


Aftions frr Slandey, 
Gid was pertinent, ſo chat it gannot be 
caken to be ſpoken our of malice , but 
only as of Connſell for the Plaincitfe, 
But ifthat whiiek he faich be imperri« 
acu.,inſcandall of him againſt whom 
| hpgonts it, as in Treſpaſle of battery 
(9 ſay that che Defendant is a Felon, 
there an AQtionwill lie , for that they 
cannar be otherwiſe taken , but to bee 
fpokenour ef malice. 

Andin chis caſe it was further ſaid, 
that ifa Connſeller be informed of any 
matcer of ſlander apt robe given in e- 
vidence , and hee ſpeakes it at other 
places , and ar another rime, then in e- 
vidcncean Adtion lies for it , for the 
amercaſon. AER 

In cenfirmation ofthe former caſe, 
chere was this caſe pur .and/ agreed for 
Law,which watthe caſe of Parſon Pri; 
in Ssfo{ke, the caſe was thus , In the 
Acts and Monmnents of Mr. Zex,there 
is2 relation of one Greewwood of Sufs 

Fotke who is there reported ro have per- 
jazed himfcife before che Biſhop of 
Norwich in the teſtifying againſt 3 
Martyr in che crime of Queene 17, 
and char afterwards by rhe judgerment 

of God, ay an exemplary punil _ 
or 
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Allions for Slander. 
far his great offence, his bowels rot« 
eed our of his belly, * 

And the ſaid Parſon Prit being new- 
ly cometo his benefice in Sufeke , and 
_—_— og = Ho his fo 

ing againſt perjury,cired this fto, 
ry for an of the juſtice of Ged 
and ir chanced thae the ſame Greewweod 
of rhem the was wri 
life,and in rhe ac that time and 
zfcb for this Nander, brought an Ati 
6n, ro which che Befencant pleaded 
not guilty , &c. and upon evidence all 
the matcer appeared , and by the rale 
of Anderſon ] uftice of Aﬀſiſe he vas a6 
_ becauſe it did appeare , the 
efendauc ſpeak the words witheut 
malice, and this rule was approved by 
the Kings Bench in this caſc. | 

In the arguing of $«*derſo» and 
Radd: cale which remembred before, 
theſe caſes follewing wete cited by 
Getbolt Serjeant, who was of Counlcll 
with the Defendant , and agreed by 
the Coure for Laws | 

Tamer and Rudlier caſe, the Defer- os 6 
dane ſpoake by way of adviſe to his qyecacin 
friend , telling him that the Pl aintiff© Common 
'F I3 was Piet, 


Bench. Connelland good will to. his friend 


was full of the French Pox , and there. 
fore adviſed him not ro keepe hirms 
company , adjudged ( he ſaid )thar no 
Agien would lie for theſe words of 
2dviſe , the reaſon is,becaule that theſe 
words yere nor ipoken eur of atryy ma. 
lice co the Plaintiffe , but meerely cur 
of good will ro his friend. 

; Normans and Simons caſe remembree 
te hefore,the Plaintifte brought an Acti- 
enfor words , and declared that they 
were ſpoaken falſo & malitioſe ; the 
Jury find. the words , and that they 
were ſpcken falſs & injurieſe, judge. 
ment was given that the Aﬀtion would 
ner lic, becauſe that chey did not find 
the malice ; or ifrbe words were not 
_w malittioufly,no Action will 

ie. 

And therefore I concieve that if a 
man bring an Action for-werds , and 
dc not declare that the: words were 
ſpoken walztrofe as well as fad/o that the 
Action will not le: 

In the caſe of the Lady Aforriſer that 
have cired before this'caſe.was put by 
Popham chiefe Inftice :' If one fay 1 


chat 


ue 0 ew Ic Co 
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chat it 1s reported that he hath done 
ſach or fach an ij AR,and adviſes him 
to parge himſelte y and avoid inch oc- 
caſion afterwards, it ſe mes ( faich he) 
that an Ation wiil lie for ſuch countel}, 
but quzre ſaith the Reporter, focit 
is without: malice. And truly for my 
re I conceive an ARion will nor 
ie for that realon, bur I ſabmir it to 
the judgement of the Reader. 

And now I have finiſhed my labour of 
ſhewing yeu what words ace Atio- 
nable in the Law , and what not, Tc 
will, in rhe next place, be very neceſſs- 
ry to be knowne, where a mans Suir or 
proſecucion at Law,ſhall ſubjet a man 
can ARtion , and where nor , and here 
I ſhall lay downe this as a rule, 


That for awy Suit.or other [tgall pro- 1, 
ſecntion in conrſe of Jute | if not ont of Keilway 


malice and touching 4 man! life |no att:. 
01 wil Lie, 


A Manbroug' ta Writ of Forger of "WE 


falſe deeds againſt a Lord , pending 
which Weit, the Lord for the flander 
of che faig Forgety by the ſaid Suir 
brought his Action de ſcandals Mag- 
aatums.: the Defendant juſtifies the a1] 
fander by bringing of che ſaid Writ, by 

= 14 the 


FF; ons for ) C 
the berter opinion there{which is alſo 
agreed for La in Buck{ies caſe in my 
L. Coke: 4.Rooke [the juſtification was 
good for | faith the Booke as puniſh. 
ment was ever appointed fer a Suit in 


' Law, thongh chat it were falle and for 
Coke lib. yexation. - 
hfo .14b. 


Catler and Dixons caſe, adjudged 
char if one exhibit Articles. co a Juftice 
of Peace againſt a certaine perſon, can. 
raining diyers great abuſes and milde: 
meanours,not only ronching the Peti« 
tioners themlſelyes , but many others , 
and all this ro the intent that he ſhould 
be bound to his geod behaviour, in 
this caſe the party abuſed ſhal not have 
for any matter contained in ſuch Ar 
ticles,an Aftion npon the Caſe,becauſe 
that they have purſued the ordinaty 
courſe of Juftice in ſuch caſe, and if 
ations ſheuld be permitted in ſuch cas 
ſes, thoſe which have good cauſe of 
eomplaint, will not Qare to complaine, 
{or feare of infinit vexation. 

5 Owes Weed exhibited a Bill in the 
Starchamber aFainft Sir RichardeBuck- 
b,and charged him with divers mat- 
rers examidable inthe fame Court and 
further that he was a maintainer of Pi. 
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rates and Mncderers, and a precurer of . 
Murders and Pyracics(whuch effences 
were not derermingable in the faid 
Court) upon which Sir Aigherd Bucks 
ly anAttion. : 

; In chis caitig was adjudged, that fo 
the ſaid words por examinable in the® 
ſaid Courtan a& jon would lic, becauſe 
this could net be in courſe of Juſtice 
for that the Court hach not power or 
juridiRion ta de that which bolonges 
to juftice,noc topuniſh the faid often- 
ces, TITS” 

Alſo by the Law no Murder or 
Pyracy can be puniſhed uponany Bill 
exhibited. in Englich , but the oftender 
ought robe indidted cf it, 20d upon this 
to have his eryall; ſo chathe that pre- 
ferred this Bill hath nor: enely miſta. 
ken che proper Court, bur the manner 
_ nature of +> ——— lo _ ir 

ch not atly appearance of an ordinar 
Suic in —— Gs 4 

Buc if a man bring an Appeale of 
murder retucnable 1n the n 
bench, forchis no ation lies; for thengh 
the Writ is noe reruepadle before 
eomperent Judges,whigh may dee ju- 
ſice, yer it 1s in nature ef a layful] Suir 
namely by wit of appeals —=Syerler 
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x Sack, ' The Defendant pleaded” that 
thete iwas't Sack of a mans unknoiyne 
ftolen and that rhe cemtnen fame was 
that the Plainctte had ſtolen it , where. 
upon the Defendan did informe The, 
mas Kenype 2 Tuſtice of Peace, that hee 
had ftelth it, and in complaining and 
informing the ſaid Iuſtice thereof hee 
did there in the preſence of Kempe, 2nd 
of the Plainriffe ſay unco the Plainiffe 
& ef him thou diddeft Feale,&c,vhere. 
upon the Plaintiffe demurred in Law. 
- 'Therets nothing ſpokets ro the caſe 
in che Bookc; bur I conceive the Lay 
will be fomewhar ſtrong for the Plain, 
zifte, that the dewiurcer is good , and 
char the Action notwichflanding rhe 
Defendanrs juſtification will well lie, 
Fer though common fame! as it 154+ 
greed in Chndington and Wilkins caſt 
be a ſufticient warrant te arreſt for tels 
ny,chough the ſame be not erue, as alſo 
to chargea min with feloty [ ac itiy 
agreed in Bland and Maſons calc | be. 
cauſe thee red to the 2dvancemene of 
Initice; yetit' doth net ' warrant any 


v6 for 


Searle btonghe an Aﬀtion 'againft Þ 
Stiles for thefe words ; rhow diaFt Beale | 


Toil: 
eale 
hat 
vne 


ATions for Slande?. 
xrhongh common fame be ach, yer 
be party ſuſpected may be innocent. 

Nor doth it any way difterence the 


; Jae, chat the words were ſpoken be- 


ore a Tuſtice of Peace, becan(e, thought 


. [ommon fame may (as I have faid) 


mrrant him tocharge him with felony 
tefore a luſtice of Peace, yer ir can- 
we warrant him to call him felon. 
A man broyght an Action ayainſt 
other for ca livg of him Theeſe; 


The defendant pleaded that there was 


A Robbery done, Oc. & communis vox 


& fame patrie was that the Plaintitte 
vs guilty of ir, and lo juſtifies; bur the 
jultifcation was held novghtsfor com- 
mon fame that a man is a ſheeſe, wil 
wr juſtifie any man in the calling of 
bimſo. Bur there ir 1s agreed, that it 
would defend 2 nian in arreſting and 


2-| imprifonjiog ancther for it. 


Cauddmgron and Wilkins caſe adjude 
gedthar to call a man a Theefe after a 
generall, or ſpeciall Pardon,chovgh che 
Defendant knew it not , will beare 2n 
anAvtion,bur there ir is ayreed , that 
warreft a man for F-lony after par. 
cn if he knew'it not may bee juſtifi- 
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ablezhecauſ- 1t is a leeall couric aud an 


Act of juſtice. 


In 
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In Iaftice Crooks cale it was agreed 
by the Courc, that thougb it be lawful 
for a mano preferre a Bill in the Star. 
chamber {againſt 2 Judge for corrupti. 
on, or any other, for any grand milde. 
meanour, becaule it is a proceeding 
10 an ordinary courſe of juſtice, Yet 
if che plaintiffe will publiſh the effeR 
of his Bill ina Tayerne or other place 
openly; by this meanes to ſcandall the 
defendant,rhis is panifhabl2 in another 
Court, notwithſtanding the Bill pend- 
ing inthe Star-Chamber, becanlethis 
tends meerely to ſcandall, and nor to 3 
purſuing of the ordinary courſe of ju. 
ftice, and ſo Jones Juſtice ſaid ic had bin 
adjudged. £3 £2 | | 

Owen ood, and Buckles caſe cired 
before doth in effe& make good that 
which Juftice Jones faid ; the caſe w#s 
thus, Owen Wood exhibiced a Bill 
the Star-Chamber avainſ Sir Kichard 
Buckſey, and charged him with very 
great miſdemeanours:afterwards Bucks 
ley brought an ation againft Owe» 
Wood, for ppbliſhing that the ſaid Bill 
and matters in that contained were 
true, and had judgment, /which was af- 
terivards reyerſed in the Chequer 

| bo Chamber, 


"Attions for Slander. 


Chamber , becauſe that the plaintifte 
layed that the defendanc publiſhed the 
Bill co be true, withour expreſſing the 
matters 1n patticulat conreyned in che 
Bilk upon which the aRtion was inten. 
ded ro bee founded, fo that thoſe which 
heard only the ſaid words, that his Bill 
was true,cannor wwithour further ſaying, 
know the clauſes which ere ſlande« 
rons to the plaintiffe. So that it is in this 
caſe plainely admitred, that if hee had 
pablithed che particular matrers con . 
rained in the Bill, and this had beene 
fhewen bythe plainciffe, [there the aQti. 
on would haye layen, 

Note Reader , I have inferred this 
clauſe, in the rule before layd downe 
[where the proſecution in courſe of ju- 
ſtice, is not out of malice, and touch» 
ing a mans life] for this reaſon. 

uſe I doe conceave, That in caſe 
where a man is ſcandaled in his reputa. 
wor, and bis lift in queſtion, by a maliti- 
ons proſecution in courſe of juſtice, that 
in ſuch caſe an Attion will the, 


129 
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frwo fallly and malitiouſly conſpire x14. D. 
to indi another, and after hee that 1s Cook /ib.s 


{a indicted, is acquitreda Writ of con- 
Ipiracy lyes. So if one only falſly an 


maliciouſly © 
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Actions for Slander, 
malitionſly cau'e another ro bee india” 
ed, who is therupon acquitted, an ati” 
on upon the caſe in nature of a conſpir 
racy, lyes againſt him for ic ;. and fot 
bath bin often adjudged ; 1 (ball on'y 
remember one cale in points 

Atarſbams brought an action agaialt 
Peſcod, and declares how that he was of 
200d fame and repart, and that che de» 
fendant intending to defame him, falſe 


" © maltoſe procured the plaintiffe ro be 


indicted of Felony, % to be arreſted and 
impriſoned, qu0vſq;fuit gcquietates ; (v 
that chealleaging of the acquitcallwas 
inſufficient, for that hee ought to hare 
ſaid that he was legitive wods ACquiz. 
zatus, the defendanc pleaded nor guilty 
and it was found for the plaintiffe, and 
Ri :hardſin aid in arrelt of judgment 
that this action will nor lie, .if it bet 
pot alledged that hee was lawtully ac- 
quitted and faid thar F. N. B. had tlie 
like Wrir, and there It is alledged Crs 
preſly chat hee was lawtully acyuizred, 
and 1o it oughe here. 

T anfield Juftice, A conſpiracy, nor an 
action in nature of a conſpiracy.wil not 
lie, if che plaintiffe bee not /egrttime 
71940 Acquietatss ; but if one procure 
anorher 


CIOMF Fr OCAnder 


2n5lier to be ind'Red arreſted and im- 
pri;oned, falſs CG malireſe nee thail 
have an action upon the caſe tor the 
ſlander and vexation, though thac hee 
be never acquitted ; and he (aid thar 
the like a&t1on upan the cale had beene 
adjudged to lie well, chopgh thac the 
Plaintaffe were never acquitted; and 
the Juſtices relied much upon the 
words fa/ſo & malitteſe; ang after 
judgement was given for the Plain- 
tifte, 

Thus you may ſee that where a min 
is falfly and malitiquſly procured to be 
indited, if he be acquitred a Writ of 
conſpiracy, or an aRicn upon the cale 
in nature of a conlpiracy, as the ca't 
thall be, will lie, and chough he be ncr 
acquitted, yer anaction upon the cale 
will lie for the {ſlander and yexation. 
Yer in all theſe cales here is a proſect« 
tion in courſe of juſtice ; bur becau'e 
this proſecution was malicious , ten- 
ding much rothe lander and ſcandall of 
the plantiffe, therefore the a&ion lies. 

Bac here I would have you obſerve, 
Reader , that the plaintiffe ought 11 
theſe ations rn declare, that the de- 
fendanc, falſo & maliciofe procured him 


bee 


Coke lib. 
4.f0.12- b. 
13.4, 


Ations for Slander. 

to bee indicted, becauſe che malice i 
the ground ofthe Action; and if upot 
che Tryall it dee are chat there 
was Probabil is caufater the inditment 
and proſecutien therevpen, the 'Ation 
will not lie. Thas much ſhall ſuff ice to 
ſhewe yon, in what caſe a legall pro. 
ſecncion in courſe of Inftice ſhall Sub. 
jeRta mance ab Aion, in what net. In 
the next place I ſhall ſhey you,whick I 
cannot omit. « 
For what ſcaudall of a Noble max", 
or great Officer, &e. an attion de ſcan, 
dalis Magnatum will lie wpon the Sta, 
tutes of 3.E.18.04p.33.07 2.R.2.capi5, 
For a Suit er other legall proſecurien 
in courſe of juſtice againft.a Noble 
man,or great Officer, no Attion lies, 
a$i5 adjudged in the'caſe of Forgey of 
falſe deeds cited before, ſo that as rs 
this, there is no difference berwixt & 
Noble man. and another perſon , but 
what ſcandalous words may be Acio. 
nable incale of a Nobleman, fer which 
an ation de ſcardalss Magnatum yyill 
lie,and what not , may bee yety con- 
ſiderable. I ſhallcice only one caſe to 
ehis purpeſe,xy hich will beas a light to 
all caſes of chis nature, and therefore 
k give 
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"Aftvons for flahdev. 
ve me leave to give1t you wholly 
fb chont difſeRion or abbreviation | as 
I find reporred. 
The Earle of Zincolve bronghr an 


ARion de ſtendalis Magnaturms upon Tris: 


the Sracuce of Fefw, 1, cap. 33* againlt x; 


Lac. in hs 


one Jobn Righton,and recited the Sta- Backs 


eute,and ſaid that the Defendanc faid 
ofhim,my Lord is a baſe Earle, anda 
paltry Lord, and keepes none bur 
_ and raſcals like humſeite. Vpen 
not guilty pleaded it was found for the 
Plaincifte,and it was meved in arreft of 
judgement that the words were noc 
aRionable, ter though they were un- 
ſeewely &immodeſt yer theywere nog 
fuch detaraacory words upon which ts 
ground an Action , for though they 
were true, the Earle could not in. 
curre any prejudice by them, Crook cove, 
this action de ſcandalrs magnarum,is nor 
tobe compar ed to orker ations upon 
the caſe. for words ſpoken of ahy other 
perſons for this isiniibicedby AR of 
Parliament; and if the words bee ſuch 
that any di\cord may arilc by chem be- 
twixt the King and his SubjeRs.or his 
Nobles or any flanJer to them to bring 
them into copceropt, this aftign lies » 
K agd 


Afions for Slander, 


and I have ſeene a Record of a caſe it 
4- H.8. of ſuch an a&tion brought by 
tne Duke of Buckingham , for ſuch 
words which might cauſe him to be in 
centempr, which were holden ſufhciene 
"pen which to ground an action , Ho, 
bart Attaryey General fox the Plain. 
tifte alſo;who {aid that though an Adtic 
on doth not lie for words bcewixt 
common perions , but incaſe where 
they are touched in life or Member, of 
much 11 reparation; yet 1f one ſpeake 
2oy ſcandalous words of arr Earle or 6+ 
ther Peere of the Realme, which im« 
peaches their credjt , becauſe that they 
are of the. great Counſel! of the King 
and State, and a principali part of the 
body politique, to that their diſcredit 
or diſparagement , is a diſparagement 
ro all the Realme , therefore eye 

thing which trenches only eortheir di 

credit is a caule of ationgand this was 
the cauſe of the judgement in the cal 
of the Ducke of Buckingham in . 4 H, 


8. Fexxer Tuff. it ſecmes to me that 
the aRion lies, for they are wordsC 
great flander to the Earle. Bur whert 
the Eratnte cf Afayleb, is that Lord 
ſhal! nor diſtcaine the Bealts of the ſob 

or) 


na; 
the 
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je& of the King , and carry them into 
. | Caftles ſorhar they cannot be revlevi. 
| ed; and if cne ſay that a Lord hath fo 
; | done, yer an Action will not lie, Tax. 
| Feld IniFice conceſſet but he ſaith if cne 
' | fayofa Lord that he uſfedro diftraine 
and pur the Beaſts in his Caftle, we ſw, 
pro, an action lies ; for one af againſt 
Law wil not bring him intocontempe: 
bur if1r be uſaall for him fo ro a , this 
pf is a cauſe to make him contemprible, 
In the caſe of the 'Earle of Arandet, 
who had made Commiſfons to hig 
Servants to make Leaſes and improye 
Rents, one laid bF him , Ay Lord hath 
7 ſent hrs Commiſſioners to ſpeyle the Con. 
i” zry, it was adjudged that this ation 
Jt would lie,and yer in caſeof a commort 
perion it would nr lie wichcur donbr, 
"| yet be-2nſe that it may cauſe the Lord 
Y, tobe in contempt with the King and 
the People, this ation lay » and fo it 

n ſeemes ro me that it will here , Filiams 
| Isfice tothe ſame purpele ; and hat 
| the Earle is Confer vator Pacts at comes 
"| mon Lay and Comes Regis, and if any 
one ſpeake of chem any thing which 
x} may make rhem to bee conremned of 
| tlie King or his peop'e , an ation lies 

| | 4 


3 4 
ed K 4 upon 


trons for Slander. 


Vpen this STATVTE. 

Telverton Iuftive was abſent , judee- 
ment was reſpiced. to the inrene. thar 
che Defendane by his ſubmiffion might 
giye ſatisfaction ro the Earle. 

Here you ſee the difterence berween 
words ationable in caſe of a Noble 
man ,avd-ofa common perſon, For 
words omly of deſcredic to a Nobleman, 
and which may bring him co contempt 
with the King or his people are lufhei- 
ent to maintaine an ation de ſcandalis 
wagnatum,otherwile incaſe of a com» 
mon perſon, 

I have now Reader, quite finiſhed my 
labour ofſhewing you for what ſcan. 
dals an aRtien will lie, for what nor. Bur 
before I conclude, there are ewo things 

yer in all Actions for werds worthy the 

owing , which TI cannor omic; The 
firſt is to declare unto you the aſe ge 
office of an(imwuends) And the next is, 
to ſheiy you where an Averrement will 
be neceſſary, and where not. 

For the firſt , you may take this fori 
ceitaine and infallible rule. 

T hat a» (innuendo ) faall never make 
words attionable which of themſelves art 
wot Aflionable, Es 
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And therefore, if words be of a double 
vr iudefferent meaning), and in the one 
ſence attionable, in the other wot;in ſuch, 
caſe an ( innuendo ) ſhall never make 


then afFionable. 


As ifa man bring an ARtion againft 
another for ſaying that he harh the Pox 
[immendo the French Pox]or for ſaying 
that che Plaincifte burn his Barne | #n- 
»xende a Barne with Corne. ] 

In theſe caſes the [ imnwende | where 
the words are of at indifferent mea- 
niny,and may be taken fo as nor to be 
A@ionable , ſhall not Rraine them to 
ſuch an intendement,as to make them 
AQionable; and therefore the [ inven. 
do)in thele caſes is idle and to no por 
pole. | | 

So if the words be incertaine of them. 
ſelves,or the perſon of whom they are [po 
hen, an[ innuendo ]fhall never make thene 
at ionable . 

If a man bring an action againſt a- 
nother for ſaying thac the Plaintiffe 
tooke away money from him wich a 
trons hand. imwwcnde felonice)here the 
words being incertainie in che intend- 
ment, whether of a Treſpas,or Felony 
the {innuendo ) cannor extend them ro 


Coke lib. 
arfo.19. b. 
& 20.2. 


Mich. 15. 
Car.iu the 


K ings 
Bench. 
cired be- 
fore. 
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an intendment of felony , thereby ro 
make them actionable, and { it was 
adjudged. | 

Soit a man bring an ation againſt 


Hob.Repz another , for ſaying that hee forged a 


wartaDt|iznwendo guoddam Warrants, 
&e. |as Thomas and Axworths caſe is 
cited befere,or for ſaying thar he for. 
ed a Writing inzuendo luch a writing ] 
as Harvy ana” Duckins caſe is likewiſe 
Cited before. In theſe caſes, becauſe the 
words themſelves are utterly incertain, 
adjuaged that the | ix»xexdo | ſhall ne- 
yer make them aRtionabie, 

A Servant of B, brings an aQuion a. 
gainlt one for theſe words; One of the 
Servants of B, (innuendo the P.aintifte, 
1s a hOtorious Felon,or Traytor , &c) 
And ifan Action be brought for theſe 
words, I know. on2 neere about PB, that 
is a notorious T heeie,, ( 1mwxendeo the 
Plaintifte : ) In theſe caſes , becaule of 
the incertainty of che perlons inten- 
ded by the weras rhe |. mnuendo | (hall 
not make thera aRiongble, 

I cquld mu!tiply..cales rpon this 
ercung, but bezgule theſe wiil bee ſuf- 
ficient ; 1-wiltadde onely the Qflice of 
ad (imnzyrdo.,). | 

The 
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I 47 


The office of as | innuendo] is oxely fo Cook. lib. g 


containe avd deſigne the ſame perſon , 
which was named in certaime before : as 
thus, ewo are {peaking together of F, 
20d one of them ſaith, hee 1s a Thiete.; 
there B. in bis Count may ſheiv char 
there was a ſpeech of him beryixr thote 
two, and thar one o: them ſaid of him, 
hee (inuw#wdo che plaintifte) is a thicte. 

Or elſe to declare the matter or ſence 
of the woras themſelves which was cen. 
tainly expreſſed before ; as thus, A. and 
B. ſpeaking of C. A. faid'that C. was 
2 Trayror, :o whom B. laid that he was 
ſo too; in this caſe if A. bring an actts 
on for theſe words, he may ſhew 1o his 
Count, that there was a ſpeech berwixt 
him and the defendant of C, and har 
the plaintiff: ſaid to rhe detendane that 
C. was a Traytor, and that the defen. 
danc aid then to the plaintifte, that hee 
{ innnendo the plaintifte ) was ſotoo 
ſernuendo a Teaytor. | 

I both cheſe caſes the (i»mmexado) is 


.g00d, becauſe ir deth irs'Office, in ce- 


honing of the perſon, as allo In declat- 
ig of che matter or ſence of the words 
which was certaine befcre. 

But an [1»»#evd-|cannor make a rer- 
K 4 lon 


ſol, 17.4 
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fon certaine, which was incertaine be 
fore, nor alter the matter or ſence of 
the words themſelves ; for it would be 
Inconvenient, that ations ſhould bee 
maintaived by imagination of an in» 
tent, Which dath nor appeare by the 
words, upon which the ation 1s foun. 
ded; *bur is utterly incerraine, and 
ſabje& to deceaveable conjecture, 

For by this meanes, if I ſhould bee 
ſnffered tobe rhe declarer of the mean+ 
ing or 1vcendment of che incertainand 
donbifall ſpecches of another man ; 
I might judge him to ſpeake that, hee 
never thought or intended, and ſo py+ 
niſh him for chat wherein he never of. 
fended, 

The next and laſt thing to be conſidered 
is where an averrenent will be xeceſſoy 
6n theſe att ions, and where not : and hers 
I ſhall lay downe this as a ground. 

T hat im all caſes for words where there 
$1 47 thing that is the cauſe or ground of 
the ation, or tends neceſſarily to the 
w14intenence of it, in ſuch caſe the attion 
will not lie, without that thing be expreſly 
averred to be, or not to be, arthe caſe re- 
wir:th, 

Ales brought an aRion again a 
co 
{ 


HH - - + EE > an. co 


ws a£a<& a << ac 3« #2»... aw©- #Ac. 


a ws: fo mc ov 
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Aftions for Slaxd 
tb for thee words ; Thou (immeonds 
&c.) haſt poyſoned Smith ( quendam, 
Sam, Smith ad tac defuntt, innacnds } 
adjudged the ation would nor-lie for 
this reaſon! [amonglt others] becauſe 
that did 1c nor appzare that Swrirhb was 
dead art the time of the words ſpoken ; 
and rh= (:anuexds ) for that purpoſe is 
no {uff, *ent averremenc. 


The li. e caſe yas Trim x7. of this Trin. 19% 
King ; A- brought an ationagainſ Car.inthe 


B. for thele words, Thox haſt killed my 5 
brather (innuendo C, &c. fratrem, &cs 
weper mortuum ) adjudged the aRion 
would not lie, becauſe the piaintiffe did 
not ayerre that he was dead at the time 
wnhen the words were ſpoken, and ir 
was ruled that the #muwendo yas not a 
ſufficient averrement. 

The reaſon of theſe caſes, is, becanſe 
the death of the party is the ground of 
the ation, and if kee were nor dead 
(which ſhall che rather hee intended, 
without the plaintiffe do expreſly aver 
him ro bee dead) then the plaintiffe 
could not bee indamaged by the ſpeak- 
ing of the words, and by conſequence 
nc aRicn will lye for them. 

Imuſt cenfeſſe that I have a reporc of 
3 


Pleas. 


I4t 


Paſch. 1. 


Jac. in 


The Kings 


Bench 


Rot.107. 


Cooke th. 


fol. 16, a 
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2 caſe which was 5-"of King [azes 2d. 
rntund againſt che former cales,andehe 
cale was ; thas 1 : Six Tho. Hole brougbe 
an- ation againſt Taylor for theſe 
words, $1! Thomas Holt hath killed his 
Cooke, &c. and did nor averre that 
he l1ad a Cooke, nor that the Cook was 
dead, and rhis was moved in arreſt of 
judgment; and by the whole Court the 
Declaration was heid good, becauſe ic 
ſhall no bee intended, that there is 
any ſuch purgar'on of the ſander as 
th1s 1s, except it doth appeare in the 
Record ; a3 the life of a man, whichis 
reported tobe dead. Bur if ic were Cx« 
Prefled in the Record, thar the party 
reperted tc be dead,iyas in life, 1t were 
orheriviſe. 

As icwords yore ſpoken of a woman, 
that (he had mur 'ered her bnshand.and 
ſhe and her husband bring the ation, 
in this caſe the action will nor lye, he. 
cauſe that it deth appeare by the Re. 
cord, that the ſlander 15 nor prejuditi- 
all, but 1s parged notoriouſly, by the 
apparent heing of rhe hnsband in life, 
like Sager Caſe in my Lord Cooker 4, 
Booke Qnere Farmes, for I don br Rea. 
acr rhe L 2W of th! «caſe becauſe of the 
ca!es betore adjudged, A 
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A. faith that B. rold him that C- 
fiole a Horſe,theſe words with an aver- 
remenc that B. did not lay any ſuch 
thing to A. will beare an attion like 
the Lady Morrifons caſe which I have 
formerly cited, fo. 6.b. 

Whether Welſh words, or words in 
Engliſh doubtfull in ſenſe, yer equipol. 
lene, and of a common intendment 
and accepration iu ſome certaine place 
with words Actionabe, will beare an 
ARion , withour an exprefle averre- 
ment of the imp1reance of themger no? 
quare (7 vide to. 6. 4s 

H aff: lwood and Garret: cale cited be. 
fore, whoſcever is hee that 1s falleſt 
Theete and ftrongelt in the County of 
Salep , whatfoever he hath ſtollen . or 
whatfoerer he hath done, Thomas He. 
ſeliwoed is faller then he reſolved that 
the words we-e attionable, with an 4- 
verr-ment that there were felons with. 
in the Count) of Sa/op ; bur tor defaulc 


| 0 fuch averrement the judgement gi- 


ven inthe Common Pleas was rever - 
{ed in this Court. 

Norte Reader , it there were no felons 
In thar County ( which will rather bec 
Incended, if it be notaverred that there 
were {ome | then the ſpeaking of the 


words 


145 


Paſch, 1. 
Tac.in rhe 
Kings 
Bench. 
Rut. 107. 


Aftrons for Slander. 
words could be no ſlander co the Plain. 

Hob Rep Ciftrgand ſo no Aﬀtion can lie, 
page 309 Blends caſeCited before, hee brought 
_ anadtion againſt A, B. for ſaying rat 
he was indited for Felony at a Seſſions 
holden, &c. anddid not averre that he 
was not indied, and after a Verdi4 
for che Plaintitfe , judgement was ſtays| y, 
ed,beciu'e there was no Averrement, | jje 
wt ſupra. Note if hee were indicted, j, 
which he doth tacitly admic , chenno| ; 
cauſe of ation. ti 
Mich.1iy, Johuſox againft Dyer, the Defendant| 
Car: in having communication with the Fg | 
me Ti08* cher of the Plainriffe, aid co him, I will | y 
take my Oath that your Son ftole my | 1, 
Hetns ; and rhe Plaintifre did not a-| gy 
verre that he was his Sonne, or that hee| þ 
had but one Sonne, and therefore adju-| 
ved that the ation would nor lie. In 
chis caſe if he were nor his Sonne, then] þ, 

no cauſe of a&tton. 

One Clarke (aid that he had a Sonne 
in Nottinghamſhire who had his Cheſt 
Paſch,7. picked,and a hundred pounds raken out 
lacinthe ofit,in on* Lock. Smiths houſe ; and! 
+ thank God I have found the Theekt 
me whoicis; itis one that dyellerh it 
che next houſe called Robert Kinſton: 


upon 


cons for Slander, 


Do8 (ich Kinfon brought an Aion 
and had a verdict, and it was moved 
inarett of Iudgement, becauſe that he 
did not gyerre that hee dwelt in the 
next houſe; Crooks one ſaid that Pri. 
cards man robbed him, who brought 
an Attien , and did nor averre that he 
was Prechards man , and theretorc ir 
was held chat the Action would nor 
lie, Aud the Inſtices in this caſe would 
not give judgrent, 

Non conftat in this caſe that the Plain- 
tifte was the party of whom the words 
were ſpoken; for there might be ano- 
ther of che ſame name dyelling e\ſc 
where : and therefore hee ought ro 2« 
rerce that he dwelc in the next houſe, 
that he may be certainly intended te 
be the ſame perſon of whom che words 
were ſpoken. 

Where words ſhall not be Actio 
table without an averrement of a ſpe- 
ciall daraymage See for28, 

I have clecrely proved the ground 
before laid downe , and by thele caſes 
you may bee ſufficiently inſtructed, 
where an ayerrement wil be neceſſacy 
and where not. And io 1 baye quite 
finiſhed chis ſmall Txcatiles 
May 


Hons for 4016 o 


May the Reader find as much 
profic and delight in the rea. 
ding of it, as the Anthor had 
in compoling of it, {ſuch is the 
ardent delire of 


Toxr affeftionate friend 


IOHN MARCH," 
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He next thing Reader, that 1 have 
undertaken to diicourle of , is, 
Arbitrements , the leatning yherco! 
will be very uſefall roall men; in re. 
zard chat Compremiles or Arbicre- 
ments were never more in ule then 
now. And moſt men either have been 
or may be Arbirrazors, or at eaſt 
have done, or may ſubmirc themſelves 
to the Arbitration of others. And as 
long as differences and contentions 
ariſe among men , which will bee 
tothe worlds end, certainly the lear. 
ping of Atrbitrements will well 
deſerve our knowledge, Which being 
well obſerved and learnt by allmen, 
will be a good meanes to prevent ma- 


; hy Suirs and contentions in the Lay 


for the future which are now datly oc 
caſioned through the defeRts of Ar- 
bitrements which rather beger and 
raiſe new controverhes amonglit rhe 
pPattigs 


Arbitrements. 


parties, thenderermine the ould. Thy 
only cauſe whereof is the ignorance 

men inthis learning. The Compoſer fi 
hereof , Reader,tooke thi: paines, onl 
out of a deſire of the Common good, 
that none might bee ignorant of that 
which conceraes all. And it ic (hall ef 
fe rhat for which it was mads, the iti. 
NryRing of the igriorant,and che good 
of the publike , the Author hath his 
ends,and abundant recompence for his 
labour. Which that it may accompliſh 
1s the earneſt and affe&ioriate deſire of 

the erue Seryant to the publike. ] 


JO MARCH. 


th) 


Arbitrements; 


IC ats 


1, Matter of Controverſee. 
2s Submiſſion, 
3. Parties to the ſubmiffiax, 
- + Arbitrators, 
5. Rendring wp of an Arbitre= 
ment. 


\ Reader my purpote is (Ged willing) 
to prOlecute every one of theſe parts or 
mcidents of an Award | though patad- 
yenture net in the order before ſer 
downe]conceiving chem to be as exat 
2 diſcription ot delineation of thoſe 
chings that are requiſit e© every award, 
3 poſEbly can be made : And indeed 
reaching to all the caſes: in che Law , 
which do principally or chiefely coni. 
cerne Awards or Acbirrements. 

Firſt chen there muſt be a matrer of 
debate., queſtion and contreverhe. 
Secondly ; this matter of- debate 
queſtion and controyerlie mult bee 
{abmirred. | 

| Thirdly, chere muſt be Parties ro che 
lbrai/fons | | 
L Fourrhly 


o my Lord Dyer it is ſaid that to e- Trin. 4.0f 
Award there are five things in- te Queen 


Arbitrement, 


Feurthly , there muſt be Arbitte. 
tors. row! om the matter 1D contre« 
verſie muſt be ſubmir ted. And laftly, 
ch? Arbicrators mult make an awate 
or an Arbitrement, 

Vpon cheſe ſeverall branches,l ſhal 
raiſe ſeverall queftions . and d&bate 
and cleare chem as 1 got , and firſt 


Who may ſubmit to an Arbitrement | , 


and who not ? 


K 

Take this co be regularly true . that] 7 
noperſon, which is not of ability in 
judgement ot Lay to make a grant,&: 
6an jubmir himſelte to an Arbitrement 
As men Actrainted of Treaſon , F 
lony,ora Pramunire, Ideors, madmen 
a man deafe dumbe, and blind from hi 
Nativity.a Feme Coyert an Infant ,1 
man-by Durefl e for a ſubmiſſion 
an Acbitrement muft be Spoxt avea ws 
izntate, Perions Ontlawed ; for the 4 
haveno Goods : a Dean without thel 
Chapter , a Major without the Com 
moralry; the Maſter ofa Co!ledge off w 
Hofpita'l without his Fellowes , or the tþ 
like. 4ll theſe as they are incapab'ept 
grait 


Arbitrement. f 2x5; 


fa-lorant y ſo I conceive, that they are noc 
ol of capability to ſubmit to an Arbirre. 
Hy | ment, but that the ſubmiſſion will bee 
ad :bſolutely void in theſe cales. 

The reaſon of thele caſes may be, be. 

| cau/e chat they have not power of them 
AJ felyes to diſpoſe of e'eir intereſt or 
lid property , and therefore they cannor 
tranſterre ſuch power over to another; 
for the rule is, quod per mz non Poſſum, 

? | necper alinns, 

Ani HU ts. of this King in the yill.te, 
Kings Bench, betwixt Rudftin ard Car. in the 
Yates , it was adjudged , thar the ſub. Kug* 
miſhon of an Infant to an Arbitrement —_— 
was adlolutely voyds —ra q 

Bur nov on the other fide, I cone 11.10 
ceive that all perſons whatſoever that 6.1 4, 
are not fertered with thele naturall or 
legal! difabilities ; but are of capacity 
| comake a grant, thar ſuch perſons may 4 
' lubmic tkemſelyes ro an Arbicremen;, 
as perſons not attainted,compos ments, 
ber] deafe. dumbe, or blinde , Femes ſole, 
the} men of full age. and tle like , the ſub- 

MJ mifſion of ſuch p*rſons to an Arbitre-» 
A ment 1s good; bur enough of this; in 
9 thenextplace I hall confer. 


L 2 has 
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What things may be ſubmitted 
to an Arbit, ement , ard 


| | 
what not ? 


m 


Hat is toſay , what things are in | 
Law arbitrable, and what nor ? | 
Taings and Actions which aremeere- 
> perſonal. and incertaine , as Treſ:] 
59 paſſe, a Ward raken away and che like,þ,, 
14H.4.z arcarbicrable, 4 
4H.6.17. Bur things which are of themſelvesþ,; 
2 H.5vz. certaine;ire not arbirrable , except che 
ſubmifſion be by Deed, or that they be 
joyned with others incertatne,as Debt / 
with Treſpaſſe , or rhe like, - 
The reaſon that is given in 4 Hig, i 
becauſe the nature of an arhirrementy. 
is, to reduce things ro cercainety, » 
which are in themſelves incertaine and 
not to make things more ccrcaine, log 
Which ate ccrtaine already. art 
And the reaien likewile that is there” of 
given, why a thing certaine, which 
joyned with a thing incertaine ſhouk 
be arhitrable,is becauſe that the ard 
'rement is intire.and theretore cannd 
be gocd as to thar wiichis arbicrabley, 


and voyd for the reſidue ; (which yo fla 
mult 


Arbitremen', 


lt underſtand being of chings with« 
n the ſabimifſion) bur being goce tor 
e part which 1: inc&raine , it vill 
make the reſt alſo ardirrab'c. 
Chatrels reals or mixr, are not of gH.s. 60. 
themſelves alone arbitrable . as Char. 14.H.4-24 
ers of Lands, Leaſes or the like , with» 19-H-6. 
out the ſnbmiſſien be by ſpeciairy. = 4 P__ 
Debt upon the arrerages of account ; 4 
"hefore Auditors , b.cauie ſuch Debr is 5,H.4.9. 
qe by Record ; Annuities, nor Free. 9 H.6. 66. 
boldes, nonie of theſe are of themſelves 14 1-418 


- 10 
? 


re. 
rel. 
ke 


- abicrable, wichour the {nbmifſion bee nr Son jo 
ohe by ſpecialty. 14.H.4. 


I muſt confeſſe that ſome of theſe 19.& 24. 


 . [Bookes fay,thar Mtbirrators may award $4-E-3.16 
"5 [:Freehold without Deed. Orhers ſay = —_ 
- that the ſubmiffion maſt be by ſpecialey Ns * 
t las you may obſerve before) and ſome 7.Keilway 
027 that the Arbirrement in theſe ca- 9901.6. 
[es mult be by Deed and that then the 31-E-3-2- 
arditrement may be pleaded in Barre 

ofan ation, 

Bt / take this a1 a general! rule , that 

" Chattels reals , or micxt , no Debrs by 

| Deedgor Record no Annuities wor Free. 


belds are of themſelves arbitrable thou gh 


[that the ſubmiſſion bee by Deed; and [ 
of ſoul! provi it thus. 


L 3 If 
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If they were arbitrable of themſelves, 
then upecn an action bronght in any of 
thele cales,an arbitrement were a good 
plea in Batre of the acticn bar an Arbi. 
trement in ſuch caſe is ng plea in Barre 
of the action/as avpears by the books be 
fore cited ther'oreI conceive that the 
argument is plaine & evident char theſe 
are not cf themſelves arbitrable. 
Bur for ſucther procfe of this ground 
that I have laid downe ; it is taken as a 
generar!l rule in Blaks caſe in my L.Coky 
Coke lib. 6, Book. that an arbirremcnt is no plea 
__ b. when an action 1s foanded upon a deed, 

when 1t 1s in the Realty, or mixt with 
che realty, but in ſuch caſes only , or at 
lealt,regularly,vhere Damages alone 
are to be recovered. 

I ſha'l conclude tits with the Bucke 
of 2x. E. ; cited befere , that an arbi- 
crenent that the one party ſhall —_ 
the land our cf the poſiefſion of rhe 6+ 
ther, doth not give a Frechold; and if 
hee re:uſe ropermirt him to have the 
Land, he hath no remedy , if hee hath 
not an Obligaticn to ana tothe Ar. 
b7 remenr. 

” By thiscaſe wee may learne, as alſo 
by that which I have rto:d you _— 
| | that 
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char chough theſe ching are nor of 
themſelyes arbitrable;& to the arbitre, 
ment not pleadable in Barre of an acti- 
on. Yet aman may in {ach caſes bind 
himſelfe by Ob/tgation to Rand toan 
award | aS it is uſuall fo todo] and for 
the non-performance of the award, the 
Bond w1.l be forteiced. And this is the 
fbmullion by ſpecialty ſo often (poa- 
ken of in the Bookes before, 


x57 


And therefore 1 conceive that the 23-H.7. 


opinion of Greal and Pollard in 23. 


'| H, 7. is no Law, who fay that where 


there is a ſubmſſ:on of che right , Title, 
and pofſcfhon of land,[without any 6- 
ther parſonall difference] to an award, 
that an arbitremenc in ſuch caſe is 
void; and that an Obligation to obey 
ſuch an arbitrement is yoid. 

It is true, the Booke makes a quzre 
of it. becauſe that ethers were, (as the 
Booke ſaith)cleere of another opinion, 
And certainely the Bond is gocd . as 
common experience teaches ; 1 (hall 
pnt a caſe like ig, which conceive will 
plainely prove it, 

A man makes a Feoffement upon 
condition that the Feoftee ſhall nor 


Keilway fo 


99.pl. 6, 
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L 4 


lutely b. 
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Coke lib, 
$.fo.97.98 


Balpolks 
caſe. 


Arbiterment, 
lately repugnant and void, Bur a Bond 
inſuch caſe conditioned chat the Feof. 
fee ſhall not take che profits ,.13 good, 

Sol fay in this caſe , theugh- the 
ching ir ſelfe be not arbitrable ; yer ifa 
man In. ſnch caſeavill bind himſelte ts 
Rand roan award, the Bond is good. | 

Laftly , cauſes matrimoniall are nor 
arbitrable neither are Offences crimi« 
nall as Treaſons , Felonies, &c. be- 
canſ(e 1t concerns the Commonwealth 
that ſach offenders be puniſhed. But 
of this ſufficient ; the nature or kindes 
of ſabmiſhons is now to bee conſide- 
red. 

W Generall 
or 
Submiſſion to an Award JSpecial/, 
may be either Abſolute 
or 
V\ Condrtro, 
»sll. 
A General Submiſſion, 
A generall Submiſſion is of al! mate 
ters , Suits, Debts, Duties, ARtions , 


Coke ubi and demands whatſoever. 


Tupra 


Trin. 4. of 
em 


Qu 
yer fo 


—.* % 
. F 


A ſpeciall Submiſſion, 
A ſpeciall Submiſſion is enly of 
ſome 


— 


-”» -—«—- -—u © © - — — ©. 
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ſorhe cetcarne marrers ih controvetly, 
as ſuch ſand then in queſtion; or all 
aRions of Debr ,Trefpaſſe,or the like, 
here I couldobſerve unto you the di- 
ference berwixc a generall lubmiſſion 
conditionall ,and a ſpeciall ſubmitfion 
conditionll; bur becaule it will be more 
zpt and agreeable in caſe where I ſhall 
ſhew you.whar will be a good arbitre- 
ment and whar not, I ſhall referre it 
thecher wir: out further ſaying. 


An abſolute ſubmiſſion. 


An abſolute ſubmiſſion, is, where the Coke.& 
circumſtance of time ,when:the man- Dyer ubi 
ver of the atbicrement gh6we ;whe- Pre 
ther Sealed or unſealed or the matter 
of the arbitrament; viz: to arb\irrare 
part or all or the ike ,are waoly !ett 
to the Arbitrators. 


tA conditional! [:;5mifſion, 


A condirionall ſubmiſſion is, where 
the ſn miton te with an ta anuod Or 


P: o:5ſo &c, the ayard be mag: and <8 


. Dyer.ubz 
delivered under ti hands aud foals of ſupra | 


the arbitrators , before ſock atim?; 
, iM 


Dyel fo, 
215.b.pl. 


59.& 242- 
Pl1.5 2. 


Arbitrewent, 


in ſuch caſe,ifrhe time manner and 
matter, are not all exactly obſerued, 
the arbitr emear will he void; bur of 
this more ful ly hercatter., 

Noe Reader that 2 lubmulion may be 
by word onely as well 2s by Deed or 
ſpecealry bur the {ubmitſion by deed is 
better, fo then though rhe ſubmiſſion 
be of things aot aiburable,the party 
forfeites h1s Bond if ''ie doe not ob- 
ſerue ir whereas if the lubmiſhon were 
by word onely there wer. no remedy 
in ſuch caſe ro inforce the party to 
performe the award 


Who maybe arbitrators 
' and who ns? 


T conceive it moſt fic , that ſuch 
onely ſhould he Arbicrators who,as 


they are indicrenely choſen (as it is . 


ſaid in the Condition of rhe Obliea, 
tion) are men Indifterent,juſt and up- 
right , ſivayed neither with fayoure 
feare cr aftetion to either Party men 
likewiſe hauing ſufficient parts , and 
competent underſtaning andk now- 
ledg in the matter or buſines referred 

eo Arbitremenc having neither legall 

23 


Arbitrament. 
(as perſons Arttainted , convicted of 
perjury &c. ) nor ' naturall impedi- 
ments, as Intams , Idcots ,madmen, 
or the like - 

Theſe qualifications in arbitrators be. 
ing duly obſerved a man need not dour 
cf a in(t and upright ſentence the wane 
of the obſervation of which , cauſes 
many ynjult and undue ſentences in 
Arbitrations. 

* Bne I doe nor find in eur Law 
that either leg-f! ar naturall diſabili. 
ties ,c6e hinder any man from being 
an Arbitrator; or: avoide his ſentence 
and certainely they doe not for this 
difters much from a ſubmiſſion to an 
Arbitration. tor in inch caſe a man 
ties his incerelt and binds hi; perſon 
whic 1 every one is not of capacity 20 
doe ;bur in this caſe what he doth as 
at arbitrator , is onely ro charge or 
diſcharge others. 4n1 befides they 
are choien by the parties chemleives, 
and if chey they be. not comperenc 


| Jvdges ,the fault 2s theirs that choſe 


them. 

And nor I ſhal! proceed ro ſhew you 

what Arbicratots areard their power 

by vhich you will eafi:y perceiue, of 
what 


Arbitremen?, 


what ligh concernement it is re men, 


to have a ip<ciall care oi the choilſe of 


Arbitrators. 


What arb: trators ave 
ard there power. 


An Arbirrator is. as cur bookes 
ſay, a Judge :n4f.rently choſen by 


the parties, ro end the matrer in con. 


Paſch. gr. 


of the G on 
Queene troverly beryveene them, 4d A birrs. 


Earl lib, ©rding to there will aud pleaſure,ſo 
5.4.78. a, {24t their judgment be according to 
8.E.4.1.& th* inbmiflion & theſe Judges are not 
2. ticd to any forma'ities, or punctual. 
e1cs in Zaiy neither are tney ſn orne, 

as other Judges eſtabliſhed by publike 
authority are , | 
Beſides, .their poiver ts farre grea- 

ter, for as they may judge as they 

picale, keeping themſelyes to rhe ſub. 

miſhon , ſo their ſenrenee is abſolutely 

- definitive and concinfive trom which 
there lies n> Appeale ; as it war ex- 
ceilently well ſaid by Heath Inftice, 

In arguing of the caſe of Rudfiow and 

Tates 


_— 


mos wo AA _ wWaqHMP Mt mth +3 


1, 


f 


Arbitrement, 14; 


Tater cited before the judgement of Mich. i7. 
Arbicrarors ſaid, he ( provided tha ol 
they keepe themſelves to their jurife gaycy, 
dicticn ) 1s higher chen any judge- 

ment g1ven in any Courr . for ifchey 

exre, no Write of Error lies rore- 

yerte their judgement, nv, not !o 

much as Equity ayain(t them. 

_ This 1srrue whicre they keep them- 
ſelves cicle to tlie iubmiflion ; burif 

they do nor , in ſuch cale (though ng 

Write of Errorlies to reverie their 
judgemen:) upon anAction brought 

upon a Bond or promiſe for nor per- 
forming an awaid , if the DetenJane 

plead that the Arbitrators made no 
avard , and che Plaintifte replies chat 

they did make an award. and lcts ir 

forth in ſpeciall ,1f ic do appearerbart 

the award is void{as it may bein ma- 

ny cafes which I ſhall ſet forth here- 
afrer) the Action in ſach caſe 11! nor 

lie as every dayes experience teaches, 

and xy which our Bookes are plentt- 

full. By chat which I have laid be- 

fore , it is manifett , how it concerns 
every man tr have a care what Arb;- 
traters hee makes choice of ; bur of 

this ſufkctent. The nexe thing comdi- | 
derable, is, | Whether . 


x64 | Avrbitrement, 
whether the power of Arbitrators | | 

be Afſigenable or not ? | 

The Law is cleere thar Arbitrators | | 

| 

| 


cannor athigne over their power , the 
reaton is,b2caute that it is but a nude 
poweror Authority (which 1s evident 
1n that it is revecable , as I ſhall ſhew | | 
you hereaſrer ) and therefore by the | | 
Law nor affignable. To which may be | | 
added, chat ic i8a power coupled with | | 
a great rrult and confidence, and there. 
fore not aſſignable. | 
I confefſe that the Booke in47,E.3 | | 
| doth racicely a imir this poiwer ro bee | | 
47.E.3.20 aſhgnable where the cale is thus, In | 
Debe, the Detendane pleaged that 
they ſubmmirtted themſelves to 
the Arbitremenrt of two perions, | | 
who did award that they ſhould i!tand 
co the award of #. P. which #, P. 
made an award,which he nath pertere |. 
med, &e. here it is tacirely admitted 
that the Arbitrators might award 
that they ſhould Rand to the Arbitre- 
ment of another, bur Brooke in a« 
bridging this caſe ſairh, tic Layy lee- 
meth contrary. 
Ins8.E.4. pro totem Curian except 
Telverton, where a man is bound to 
ſtand 


Li 


Arbitremest. 


ftand ro the award &c. who award s.x.,.1.4 
that an Attion ſhall be commenced 14. 


berwixt che parties by the adviſe of 
VF. and P.this is a 2oed award for by 
this W:& Pare not Arvitrators , but 
onely executors of the Arbitremenr. 
And in this caſe the Arbirrators jud. 
ged the Ticle ro bee tryed bertiyixe 
thera;but know nor whatation ſhould 
be brought, 

But if they had awaaded, that the 
parties ſhouid liand ro the Arhire. 
ment of W and P.rhis had beene yoid, . 
becauſe that rhey cannot afh1;ne ouer 
their power. 

Telverton held in che ficlt calc, char 
the award was yoid for the incertainty 
becauſe that W.and P.are to give their 
adviſe, which is not certaine yntill ic 
be notified, and in this caſe he bach 
made chem Judges. 

Ieonfelle that 1 doe ſomeyyhat Joube 
of the caſe , becauſe the judoment 
of the arbitrators ouzvht to be tinall, 
and this is nc concluding of th mac- 
ter in controverſy; bve a transterting 
of their power over co the Lajye,to 
determine ir. : 

Belides , W. and P. may never gire 
5; their 
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Arbitrement, 


their adviſe or may refuſe te doeit; Þ 
and in ſuch caſe the arbitrrement will Þ 


prove idle, 
And 1 do not conceive this caſters 


19.F. 4.2. he like the caſe in 19, E. 4. where the 


Mich. 41 


& 42.of 


Arbitrators. awarded a certaine fume, 
and in. ſurety of payment chereof , to 
be boand by the adviſe of Connſell, 
for here their ,judgemcnt of the mat- 
cer in controverfie is certaine, and fip 
nall , and herg js & ſome certaine awar. 
ded for which an Action will lie , only 


the ſecurity is to be adviſed by Coun» | 


(el; which 15 no afhynement of their 

power, but of this more hereafter, 
Emery , and Emerys caſe the chief 

point whereot wasthus; the arbigrators 


" a ward thar the plaintifte ſhould make 


the Queen ſuch a Releaſe as one of the Arbitra- 
in the 


rors ſhould. like of ; in this caſe the 
arbirrement was held to be vord, be, 
cauſe this was an appointing of an als 
chority commirred to them all ,u onto 
one which they cannat do; EY 

1 ſhall conclude this point.vvith Se 
2w0ns Cale In Corkes 5. Booke ; where 
the cale is rhus: Arbicrators award that 
the defendant ſhouid enter inte an 
Obligatiop to the plaintitfe , and doe 

k not 
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4  Avbitrement. 
bot judge of whar ſome the Bond {hall 
e adjudged the Arbicrement was void 
for che incertainety y and that the Ar. 
hicrators could nor afitgne over their 
power but that chemſelves oughe ro 
determine it; and therefore neither 
te plainciffe northe detendavt could 
aſſeſſerhe ſome*the nexr thing conlid- 
derable is. © 
Vi hether the authority of 
Ar bytrators be conn 
termakdable or not? 

" Inhis caſe alfo-the Law will bee 
irons and evident, thac this authori. 
tieis countermandable at any' time 
before the award made ; but not after, 
decauſe chen the authoritie 1s execu- 
ted, and cannot be conntermanded, 
and !o are all our Bookes bur 5.E4. 
where it is (aid that if a man be bound 
toltand to the Arbicrement of I N 
hecaninot diſcharge the” Arbitrator, 
cohtraty ifhe were not bound ro ſtand 
ro hisarbitremenc, yet Brooke upon 
this cafe ſaich, chat it is cleere char!he 
may diſcharge the arbitrator in beth 
caſes?bur in the one caſe he ſhall for- 
feit his Bond inthe other he ſhal locſe 


nothing, becauſe thar ex nuda ſubmiſſio+ 


M rs 
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>8.H.6.C. 
21.H. 6. 
30.49.E.3. 
2.18-E., 4+ 
9.8.E. 4. 
IO.5.E, 4. 
3. Br, Ar- 
birrement 
35.6. Hr, 
I1a.b. 


Arbitrement. 
ove non oritur aftieffo likewiſe it uf 
relelved in Viajors caſe which Iſhallf® 
pur you preſently. 

In 28.H 6. by Aſbron Inftice if they} 
be tivo plainrifts and one defendar ly 
or twe defendants and one plaintiff 
put themſelves to the award of orhenſ 4 
neither the one plaintifte wich our th 
other,nor the one - defendant withoaſ!®* 
the other,may diſcharge the arbit|® 
cors,the reaſon 1s obvieus, becauſe th 
they were choſen by che joynt auchorhſſt 
ty of both,and rherefore cannot W* 

- countermended by one alone. 
—oke lib. Bur char which 1s the )aſt and bd 
_—_— authority, is Y:mjors caſe;where iti 
reſolved that though a man be boi 
roftand to the Arbitrement, &c.yerlt 
may countermand the Arbicrators;th}; 
reaſon that is given is, becauſe am 
cannot by his own a makeſuch an 
thority,porwr,or warrant;not counte 
mandablewhich by the lay, & irs © 7 
proper'nature is ccuntermandable.a 
I make a Letrer of Attorney tom 
livery.or to ſuc an Aﬀtion in my 2 s 
or if Iaffigne Auditors to rake ana;"*< 
coun orif I make one my faRor, 
ſubmit my ſelfe ro an AtbitrementP* 
chou! 


T F "£ bits 6s | 
:ſhough thar theſe op 
4-54 aredode by.capreſſe 


irrevocable; er that I granc,or 
mn bound thar al theſe ſhal Randirre.. 
ijrocavle,yer chey may be reyoked;ſo if 


[puke my ceftament or laftyvik inec. 
Jyocable, yee 1 may revoke'ir. » - 
Bur in this caſe it was further. re. 
{ved that by the councermand or re« 
\oaſ1ocation of the power of the Arbitra» 
121 the Bond (according to the epini- 
ge of Brooke beſore c:ted ) is torfi- 
p;10ed; becauſe he was bennd co Rand re 
, js award, which he doth noeti dee 
"Iwben he diſcharges the Arbicrater. I 
g{ tare ſufficiently clecred ir,thar che aus 
-z{bority of Arbierators is ceunter« 
a mandable; bur hence ariſes rye que- 
of fions more, the firſt is. 


2] Whether the Aut herd of Avbitrators 
be conntermandable without 
be Deed, or not ? 


#. The reſolving of which doube L 
conceive will ſtand upon this difte- 
ence, where. the ſubmiſſion is by 
| deed. and where wichout deed; where 
itts by deed, in ſuch caſe I conceive 
x authority cannot be counterman-» 
M 3 ded 
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45-E. 3-5" Jet fare by -deed / anidrifo 158: 49» Ex 


YOrs' 296 : WT 
whether thert.aught to 
be notice of the COMM- ie 
 termand ef mo? \ | & 
: de 
8.E.4.10. There muſt be natice of the con 
b.ct I1.0% 4 8 ni by ox 
21 H.E, terman » TOC witnout norice , it a 
39, 28, 4. No rev6cation-.or abrogation Of df th 


 5-butzvehtte ir is wirhour deed; tt 


cHe-aurberity may. be countermang 
wichgur ced and. chis] ground upoaſh 
tharriile cf law. coder eyode 919 | pits 
creatar diffe/vitar, It is but agrecavuly 
es 'natdeall! equiry ,that every thingyt 
fhould i bs diffolved by the ſame mi 
nez'of power that ic was created-. ,;Þyr 
- And in\F oy ors caſe which I hay 
red- beiotczrhrere the lubmifſhion. h 
by deed,and che countermand pieadelf ſe: 
by deed, :the (econd;, and !aft das 
er. qusttion cog fiderable in this cone te 
av 
of 
th 
nc 


rermandofrhe authority of Arbitr 


6.6, et 6.-authorny.and (© ic is reſolved 10:0 -n 

H.7"10. Bookes which you have 21 the Mil & 

Ccke lib... if 

3.t9.81,þ,©- X : c 

— i Fingers caſe cited before Was tn oþ 
& 


ke brought an FRien cfdebe up! 
Bol 


« 7brg 


Pond 4 Wild ae" 1 c 
| vba T nſy Sit 


dang plea Le! &Ar- 
itt; rator made ng A\ : bi 


ied , that ſpa 6 makjt 
Famricing obligarer 
fog ei 

Sag oe & nd bs, No: 
Wood = autberitaters. Ec. nic 

en by his, writing _ 
wy ar bureatgk, Je BP08 which 
ant d 
W Tis Joy 21 in. this by + 
08 reſolved thar.che Jaigtiffe need nor 
r Te that the 3 Frome had _ 
Wl e copatermand & the reaſon 
$4 that i 1s gSIven, 18, nor becaiflS/ Hit no 
notice 15 requiſite but becaule Wick 
is implied 1 e 4yords, rt 
F «4 inplid in Jigs me aefave, fFavit, 
dedit & dimiſtt jo (ijery is implied. 
" Bur it:-wa fred chat without 
t AGLICE , it pr bias revocation of the au. 
i thoricy and therefore if there were 
no notice in tis caſe(ſaich theBooke) 
the... defendan ought to have taken 
iſſue quod nh revecavit +, ind if 
there were nÞ notice ic ſhall be feund 
tbr the defendant. I haye done with 
M 3 the 


« 


\ 


_— — 
: on 


feagiaitofide "i I ; 
next thing to be confilited 3s ni 

het ax arbitrimtun is, | " ; 

An award or an Atbicremene ig" 
Pri elſe but the ' order © [/ 
went pad, decree of the” Atbirraters'| * 

' matrer 'ofr thing in con-' 

he of, referred or ſabmitced unto 
chem by the parties for their der&?* c 
mination, thus in ſhort you ſee wind * 
26 Arbitremenc is,che next and maine f 

keypleer queſtion will be, © © © 
; 15 2a ie | 

in Law aud © 
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An hats or an Arbirrement' wy 
be reidin Lay in ſeverall reſpety, 
and firſt. 
2 Where the award is wot 
 aerording tothe 


CD I 
X 2 Cprtſens 
Sr 
And this threefou! "h 

eithef in reſpeR of thegrbe circum, 

fences © | 

of the , 
mn, ory | 

| 


- 


ig {Ardfirf.an averd may be wid wher « 


\þ it 54 net arcording te the ſu bmiſtion tn 


th | 
, wy 


" wifreſpe & of the perſans ; that is whore it 


LIT 


3 


Ig- 


# 
* 


t-' 


ſab award 4 thing te be done by or to 4 
frenger who is wot party. to the ſub. 


wifror, 
"In 23. H.6, the caſe is this; in . 
debt upon a bong to ſtand to an award —_— 


#:| the defendane pleaded that the Arbi- 55:54 


it 
' " 


. vgs co R, a tranger , whic 


* lk . = __ 3 


| crators did award him te Pay - _ H.6.3.acc. 
aid, 
b chiscaſe by the opinion ef the woke 
Court , the award was void. 
Se in 17. E. 4 two ſnbmitred ther 
elves co the Arbitrement of 1 8 of all, . 
Teelpaſles &c. who awarded that the 1g;2.7 1, 
eve ſhould pay to the other 40 1.10 Lin 18.E. 4.22 
hand, and thathe ſhould find. chree þ.#'17.. 
ſeyerall ſverties, every one of them 7: Reilway 
to be bound with him in 1061. co IF F 
pay the 3e.l.refidue at a certain day, by 
the whole Court, the award was void, 
as td che finding of the ſuerties 
which were firangers to the ſubmil. 
fion. 
And therefore certainely that op. 
pinion in g. H. 7, cannot be Lay , 
,where it is admitred char an award to 
make a. feoffement to a ſtranger 18 
good Mg Adoore 


"274 Urbirramen, 

Mich. 28. Afqore aud Bede caſe Was this Feit 

b 29. of covered by default in-an Action, 
-» 

'Waſt againſt Moore 451. datnayes, 
| after which judgement, they ſubraitted 
Beach, themſelves to an award, rhe arbitya. 
Roti:476. tors.avard that Afoofe ſhouid pay.ts 
" *» Beadel yo lat certaihe daies, and.r'yb 


= Cane other .dayes , and char fot 
the paym nn gf the the 5h one Willis 
Salter houl ady to ſcale: 
delives 2 eaten &c, and rat 
the: 131 illiam Salter fhould ot 
ochey, wings, hot within — 
Pa In thiscale it Was adjudged chats 
ra ol that was t6 þ:Jone by Willian 
for in i Saber being a ſtratiger to this! fo. 
* milſion be ar NY yvcid, for t 
6 arg nqt nd ro performe ity 2\vard 
i 417. Fon which is thin the ſubmiſſi. 


eW.iXt, Eccleſfi «ld and Adaliay 
Kings Bench. 


. the Queen trementof A. who Arbitrates'thus, 
., fp fo. the award of A. indifferencly choſen 
- . 310.  by1, for the bchalfe efthe obligor of 

one parte, and the,ovlige of rhe . othet 


parte , &c. the doubt" 2s whether the 
2a 


'on, Jo, likeiviſe jt yas adju Fs « | 
n 


Trin. 4.6of Two ſubmit themſelves to the Abi] 


&] 


award wete berwixr the paeties of 
xo; buc it 'was raled char it was, be- 


| cauſe that- 1; iwas not parry co che 


award , bur' a deputy or «faRor &c. 


A.and B. were bound ro Rand to the: Tcin, 16, 
arbicrement'of 1.$.concerxtiirip a mat- Car.in the 
ter in controverſte which dig arife of —_—_ 


the parc of the wife of B: before co- 
yertare 1+ S awarded that '&. ſhould 


Fay fo muctr to B, and his wite. In 


tis' caſe te was moved by Seriavt 


tÞ Rolls rhat- the award of paimenc of 


& | rtiony to 'the wife was out of the 


| 


fubmiſion, and therefore nonght. 
'' But by the whole Court the award 
was held gcod, hecauſe ic doth appeare 


bpon the ſubmiſſion that'the contro- _ 


yerly did- ariſe 'on che Pare” of the * 
fife. b ce % . * 4 . 


_ by" 


ch. 


- Secondly , "a award nay be word, $I 


where it"is wor according to the ſub. 
Wiſein , in reſpett of the things or moat. 


ters ſubmitted. 


(If one bechoſen arbirrator ro make 
i Arbitretment upon one thing:, 
ind he makes an Arbirremeve upon 
another ching , the Abicremens is 
yoids 

Ia the caſe of Advor: and Bedetcited 
betore 


Pl.Com. * 
$o.396, £. 


176 


59.ct 3. of 
the 


242-pl.52 


2R.3.18. 
Bags E. 4. cell of the profits out of it, 
Coke lib; 
5.fo, &.2 


Arbitrement, 


before, who ſubmitted themſelves. |, 
to an Arbicremenc ofall matcers in, | 
varience beewixe them ; che Arbitra» 
tors award (amongſt other things ).! 
. that whereas Bede being poſſeſſed ay of 
a certaine hould houlden of the, |, 
Manver of L.in the County of Bybad, > 
made a Leaſe for years of the ſaid Co. 
Pihould by Indenture contraty to the, 
Cnſtome, that One Williaws Salter Pro; 
Poſſe ſuo (hionld cauſe that no advan»? 
tage thould be 'taken of rhe forfeit. 
ture, inthiscaſe it was adjudged that, 
the award. concerning . this Copply 
hould not being within the cuban. 
on was void, , 
Two ſubmicted themſelves by res 
cognilance go gn Arbirrement, of 
right and intereſt of 200, Acres 
Land, &c. che Arbitrators a 
chat the... Defendant ſhould have | 
Rrakes during his life in the land, res 
ſolved that the award was not accer- 
ding to the ſabmiſſron, becauſe that, 
that was ofthe right and intereſt in | 
the land; and che award is only of pate 


ag 


If 7. N. and three others put chem- 
S. of all 
Actions 


» I aQaSz=CtT SRO EA ECIS.,ECH 


ſelyes upon an award of 7. 


Ar biterment. 


2 tions and demands beevize chens;/) 


Ln 


his caſe the Arbicrator hath good 
hority to make” an award of &al' 


Jifovn manters berwixe cthem,and of 


{ 


lll ſeverall matrers alſo : but he can- 
-[ydt arbicrace any matter betwixe the 
chree only, becaute they are one party 


| agtivt che fourch, bur he may deter- 


$2 


« 


{mine berwixc any of che three and the 


two ſubmicted chernſelyes 


Tn g.E. a 
to the remenrt of-one 7. L. de ,, 


fendant had commirted divers offen- 


| &s co the Plaintiffe, and ' that- the 


Plaintiffe was ſciſed of ſuch a houſe in 
Re; that the Defendant ſhould re- 
faſe to"the Plaintiffe ,- all che right 
Which he hath in chis houſe, Fo = 
In this caſe I conceive the berrer 
dpinion co be; chat che Arburremenc 
is void, becauſe that the power of the 
Arbitrator who is a Judge privacly 
choſen by the parties , ſhall be raken 
ritts juris , in that thing onely of 
which che compremiſe is , and nor in 
another thing ; and here the compre. 
wy mile 


* 
+ 


9.E.74. 4- 
muibus attionibas perſonalibus ſatis K.6. ver 
& guerelis , &c, berwixt them, &c. 11.4cc. 

* | who awarded chat, becauſe the De- 


miſe wat bur. of a thingrpetrſonall, i 


” 


Trim”? J 


Tac. in toc 


Kings 
Bench , 


Rer. 226, bittemenrin-a'l cauſes thar have; gia 


 , in Atbirrement de pre reads, & pope 
; ſort Manerij de Dale, and the Ars, 


fendavr. In 


Arbitrementyy\ 


the Athittator hach- awarded a fatiC. 


facion:reall, ro wit; arreleaſe ofa,,] 


righe Gatoute which was not com: 
prifed wichin the ſabmiffion. | 
And Litthron inthrs-cale laid, that» 
ifhe ba+ux irded char che Defendang. 
ſhould ferverhe Piaintitie we m__ 
this-would be voids. 11. 
And by Choke if we on our ſelves 


bieracer makes an aivard of the Mate. 
nor of Sale,this 1s void. 

Hauer againſt Arnfterd in Deb, 
upon #7 Thl1gation ro ftand to an Af- 


depending berwixt the. parties 4#:inh 
tis roll, \the awar{is that the Des 
fendant* Dal releaſe :all'can(es ro the 
Plaintiffe from! the beginning of che 
world ſhoe, &T, Tanfield Juſtice that 
the award is void. for-it is,that the 
Defentant ſhall releaſe all cauſes oe 
necaltyi; and the ſubmiſfſion is of al 
cauſes depending then, and fo the 5- 
ward Void, and then the obligation 
not forſticed » quod Caria conceſÞt ; ; 
and judgement was given for the Dee 


—— 
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Arbitrement 179 
2:TIna Wric of Ecror. upon. a:judge- Mich. 7. 
menc given inthe Common Beach in JÞ<in the 


4 iy Ki 
debcupon an obligation co (and ro oe. 


'the award of Z. S. concexnwg an Com its 


ation of account pending , the arbi- Lawrence 
$cator made an: award touching ihe &, Carres 
account; and further awards thate. Calc- 
very of the parties ſhould releaſe 10 
the orcher all Actions; the egier in 
point cf Lai was chat the awara was 
Yaid » for though the Atbiuzemenr 
may be good 181 part at, yoid 10 part, 
yer if ig be void in any Fart, be obll g, nag 
y-_ 13 Void; 9a4d naw: allecatsr ;, made for 

r per enriams when the award iS mole then 
made for more then is ſybmitied ( as '* ſubmit- 
in-this caſe) it is gcod for the- thing Pavgs' ij 
obmittgd ; and veidfor the furpln- yich s 
fage , but if the award bee made of ſubmirrcd 
lefſe then is ſubmitred,then it is yoid and void 
for the whole. for the re” 

If divers Covenants be, and. a man %*- 
1s bound in ad obligation toperfarme 
them,and lome of the Covenants are 
void and againſt Lay , ayd the reſidue 
250d, yet he ought co performe thole 
that are good, otherwiſe the obliga- 
ton is forfeited, and this was one Al. 
derman Lees cale , vide 14. B.$. 

where- 


7:3 


Hob. Rep. 


pa 267. 
Pl.233, 


Arbitrement, 
wherefore judgement 1n this cale way 
afarmed 1! 


Goffe againſt Browne upon an Oblis 
gation dated the 23 of February to 
performe an award of all cauſes untill 
the day of the Date ofthe Bond. The 
Defendant pleaded that the Arbitra» 
cors madeno award. The Plaintitte 
replyed that the 28 of Afzrch follow. 
ing.they made at award , de & ſuper 
premiſſes, that the Defendant ſhould 
pay the Plaintiffe 20.1. at Midſummer 
follewing , in full fatisfation ofall 
matrers between them, 'and that they 
then ſhould make the one to the 0+ 
cher generall releaſes of all marters 
berweene them , and aſſigned the 
breach 5fer the non-paynient of the 
20.1. The Defendant demurred ; be. 
cauſe the award d:d ſeeme ro exceed 
che ſubmiſſion , being for diſcharge 
and farisfattion of a!l matcers to the 
day of the award , which was more 
then was ſubmitted ,. for itmay bee 
that the Arbicrators might meane 
ſome part of the 80.]. in dilcharge of 
the cauſes rhat might ariſe berweene 
che 23. of February, and the 28. of 
March, which were not _—_ 
rnew 
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Arbitrement. 
their power,and fo for the releaſe, 

Tet jadgment was given for the 
Plaintitte either becaule de & ſwper 
Premiſſis may import a reſtraint to 
the thing ſubmirrted, or elſe that no 
new cauſes ſhall be ſappoled except 
they were alledged. * asin pleading 
of awards of caules they neede not a- 
yerre that theſe were all,&c. 

There was a caſe which was be- 
twixt Robert T iderby the Father and 
Robert Tiderby the fonne , which was 
thus ; they bound themſelyes to ſtand 


roche award of I. S. concerning all 


controverſies, quarrels , and debates 
right ticle, and poſſefſion of ,or con- 
cerming the Mannor of Dale. I. $.a- 
warded a conyayance of the Mannor 
of Dale ro certaine uſes, and that 
Robert Tiderby the Father (hould de. 
liver all evidences , and charcers con» 
cerning the Manpor, 

In this caſe it was objected thar 
the delivery of tbe evidences was 
not within the ſubmiſſion ; for rhey 
are neither the righe nor title, noc 
poſſeſhon of che land. To which ic 
was ſaid that the chart*rs are the 
nerves and finewes of the land'yand 
therefore 


* Coke 
lib,$. fo, 
98. Balpe- 
ks —_— 


Mich. 9: 
Iac. in the: 
Kings 


Bench- 


 Arbiorement: 
therefore wich in the wards right and 
Title, for without the charters, nei. 
ther of theſe can be .maintained alf 
by 8 H.6 & 16E.4, Where Arbitraters 
have power oyer the principall, they 
have power overt che acceſſory ; and 
theretorethe right and Title of the 
Land being pur to the award of 1.5; 
which 1s the Principall, he hath pow- 
er to makean award of the Charters 
which are the acceſſory. 

Againe,an award may in ſome caſe: be 
Raw , where it is made of parte one| 
of things or matters contained in t 
ſubmiſſion and not of the whole, 

In 19.H. 6. two ſubmitted them- 
ſelves to an award upon the right ti. 
tle and peſſefſion of Land ; the Ar- 
bicrator made an award ef che poſlch}. 
on only ; which was objeRed by 7el. 
vertonrQ be novght, becauſe it was 
of part cf the thing in ſubmilſion 
onely. But by Newtes if two ſubmit 
themletves to anavyard of a! Actions 
reals and perſonals, and an award 1 
made of all Actions-perſonals one), 
this isgood ,andſo was the opiniot 
0: the whole Court. 

In 39. H. 6. by Prifet where wt 
c 


ſ 


Arbitrement, x3; 


or three things are Fur in arbicre. 39 Y-6-9: 
ment joyntly, and an Award is made 

of part, and not of the whole, this ts 

a void award, » 

And in 22 E.4. wherehe ſubmiſſ;- 2*g""+35 
on 18 of all creſpaſſes, betwixe A, of gg 
the one part, and C. and D. of theo. 
ther part; and an award is made that 
A. ſhall pay 101. to C. and faith no- 
thing of D, yer it is a good award : 
for 1t may be that A. hath offended 
C. and hath not oftended D. 

Which beoks, and ail others to this Coke lib. 
purpoſe, muſt bee underſtood with $f9-98. 
theſe differences : Firlt, where the 3*Poles 
lubmithon is by Deed, and where Tj, ,. of 
without Deed : where it is without the Queen 
Deed, there the award may be made Dyer. fo. 
ofpart only, and good. - 6.b. = 
+ Again, . where che ſubmiſſion is by ma X 
Deed, there is this difterence cobe De. . 
obſerved ; where the ſubmiſſion is 242.pl52: 
generall of all matters, &c. or in ſpe- 
ciall, of ſome pareicular things only, 
with an [ra guod, or Proviſe, the a 
ward be made de premiſis; or that 
the ſaid award be made and given up 
bylucha time : and where the ſub. 
mifſion is general or ſpecial, without 

N ſuch 


Baſpoles 
caſc, abi 


ſupra, 


Arbitrement. 


{uch a conditional concluſion. For'in 
the firlt caſe the award mult be made 
of ali the matters ſubmitcted, becauſe 
of the conditi-nall reference, and in 
che laſt the award may be made of 
part only, and good. 

So it is (where che ſubmiſſion is 
not conditionall) in caſe of divers 
am perſons (as the caſe 1s put 

efore) if twoot onepart, and one of 
another part ſubmit themſelves, the 
arbirracor may make an arbicrement, 
berwixr the one of the two of the one 
pare, and the other of the cther part, 
and 200d, 

But note Reader, that there is this 
difference ro be obſerved berweene 
pleading ofan award upon a ſnhmiſ. 
ſion general conditional , and plead- 
ing of an award upon a ſubmilſion 
ſpecial conditional. 

For in the firſt caſe, if an award be 
pleaded de premiſris modo & forma ſe. 
quentibss ; and alledged to be upon 
one finole martec in controveriie, this 
is good ; becauſe it is ſhown that the 
award was made ae premiſsis , which 
doth import an award of all that 
which was referred to the arbitra- 
tors : 


" rbiirement, 


tors; and fo it ſhall be intended, un- 
till the contrary be ſhewn by the 0- 
thet party : for when the ſubmiſſion 
is generall, Generale nibil certs in. 
plicat ; and it may well ftand with the 
generality of the words, chat there 
was but one cauſe depending in con- 
roverfie berwixt them. 
' But'in pleading of an award upon 
a ſubmiſſion ſpecial conditional, there 
the award muſt be expreſly alleaged 
to be made of all things within che 
ubmifion,or otherwiſe ic is nought, 
becauſe uwpen the very face of the 
award it will appear, whether it were 
made of all things in the ſubmiſhon 
or no. ' For if the ſubmiſſion be of ſe- 
veral things in ſpecial, and an award 
pleaded only bf one; it is apparent 
char the award is not of all matters 
contained in che ſubmuffion.” - 
Again, if upon the pleacing ofan 
ard upon a ſ\ubmiſſon general con. 
ditioval ir doth appear either upon 
the ſheyying of the other party (as 
bath been &@id)or by the award it (elf, 
that it was nor of all matters in con- 
troverfie in ſuch caſe alſo, the award 
wil be void, though che ſubmiſſion 
N 2 vere 


u36 


Trin. 4.0f 


theQueen Lord Dyer was thus, they were bound 


Dyer,fs. ro ſtand to the aivard of A. for Dila« 
2316,b. 


Arbitrement, 


were; general , becanſe that it way 


conditional. 
Aote and Menerel: caſe jn my 


pidations, &c. and all other ſuits, 
quarrels. &c. [ta quod, the taid award 
were made, &c. who made an ayard 
of the Dclapidations, with a prote+ 
ftation that hee would not meddle 
with the reſt. In this caſe the opini. 
on of the book is, that the award iz 
nought, for that it did nor extend to 
all che points 1n the ſubmiſſion, for he 
made no arbitrement of the ſuits and 
quarrels, &c. but made an exprefſ: 
proreffation thare he wou)d not med. 
dle with chem ; by which he hath dif. 
abled himſelf ro be an atbitrarorin 
the premiſes, becauſe that he refuled 
to make an arbitrement according ro 
the ſubmiſhon of the parties , who 
chole him for to arbitrate, conditic» 
nally «t ſupra : viz, So that the ſame 
award, &c. which is as well of ſuit 
and quarrels, &c, as of dilapidations, 

In rhisca'e, though the latter paſt 
of the {abmiſhon were generall, yet 


el 
Y 
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becauſe it was conditional, and it did 
appeal 
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Arbitrement. 
ar by the award it ſelf that it was 

nor made of all things ſubmitred, 

therefore the award was nor held 

void, 

Bur in this caſe I conceive, thar if 
the award had been of the dilapidatie 
ons generally, without the proteſta« 
tion, that it had been good enough, 
becauſe that the latter part of the ſab. 
miſhon is general : and therefore if 
the award had been pleaded de prems/. 
fs, and alcagethe award of the dela- 
pidations, it ſhall be intended that 
this was-all che matter in controver- 
ſie berwixt them, uncil! che contrary - - 
be ſhewed, 


There 1s ene thing yer in Baſpoles Coke lib,y 
caſe worth che noting , which I can. fo.98.2- 


not omir : where it is adjudged, rhar 
though rhere' are many matters in 
controverſte;yet if one only be nor i- 
fed ro the Arbitrator, he may make 
an award of rhis ; for the Arbitrator 
is in place ofa Judge, and his office is 
to determine | ſecundum allegats & 
probata; and the duty of the parties 
which are grieved, and know-their 
particular griefs, 1s, to give notice of 
the caules of controyerſie to the Ar- 

N 3 bicrator, 


183 Arbitremten, 


An arbi- bitrator, for they areprivy to them 
tracer may and the Arbitracor. a ſtranger, 2nd 
_—_ every one ought to do that which lies 
one mar- 11 h1s notice, 
eer oaly,if And if other conſtrution ſhould 
he have be made, moſt arbirrements might 
noticeot he avoided : for the one might con- 
ceale a treſpadſe done, or other ſecret 
cauſe of ation given hira, & ſo avoid 
the arbitrement,@& exped:c. rcipub. wt 
fit fonis litiums.T hall cire but one caſe 
more upon the former. ground , and 
fo paſſe ithis, which is thus. 
Barnes brought debt vpon an Obli. 
. .gation againſt Greenh, dared the 4 of 
-, September, to performe 2n award of 
. -all cauſes; rill che daysf the date: the 
Plainciffe pleaded the award de pre. 
miſris, vize of a'l cauſes ti)l the 3 of 
December , and aflignes'a breacl: 
che Defendant. maintained the Bar, 
that che. Arbitrator tywade no award, 
and verdict for the Plaimitf& judge- 
ment .,: here, the award. was a day 
ſhort of the ſubmiſſion. Upon this a 
Writ of Error was. brougtic, but 
what iflue ic had, that-my Lord Hu 
bart ſaith, he doth not know. 
I dee conceive, Reader, that the 
| | difference 


ne merc. 
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Arbitrement. 


#fterence formerly raken, will re-. 
flyerhis caſe; for if the ſubmiflion 
were conditional, then I think the 
ward is Dought, being nor fo large 
the ſubmiſſhon ; bur 1ſ it were ab. 
loluce, in ſuch caſe I think it good. 

Bur to this it may be ſaid, that the 
Law will nbc intend any other mat- 
ter of controyerhie ro ariſe betwixe 
the third of September & che fourth, 
wichont it be thewn ; and for ought 
appears, the award is of all cauſes co 
the fonrech of Sexember, becauſe no 
other cauſe appegres then what is a+ 
warded - theretore quere. 

Thirdly and laftly, an award nay be 
void, where it is net according to the 
ſabmiſrion in reſpett of the circumftan. 


ces of it, 


OE ſigillis, Oc, the defendane pleaded 
the delivery of it in writing, and doth 
n or ſay ſub manibus & ſigillis, and a 
performance, the plaintifte alleaged 
a breach, and judgement given for 
| him, which was ceverſed in the Che. 
N 4 (JUer 


Page and Parker: cale was thus, in page and 
debr upon a bond conditioned for the Parkers 
performance of an award , ſo that ir caſe in the 
be delivered in writing ſub waxibu; Kin-Bench 


Arbitramext. 
er chamber, becauſe the Defendane 
id not plead the award ſub manibut 
& ſegillin ; for if an arbirremenc bee 
not made according to the ſubmiſſi, 
on, it 18 no arbirrement ; if no arbi- 
trement, no cauſe ofaRion. 
1 H.7.5,” | So inthis caſe I conceive, if che a. 
7&8.ef ward had been pleaded ſub manibus, 
the Queen and not ſ#b waribnr & /egillis, it had 
J _—_— been nought. 
wr. Solikewiſe,if ithad not been plea» 
Br. arbicr, ded that it was delived in writing,” it 
42. had been void, | 
2R.3.13. And where there is a ſubmiſſion 
+ to an award, fo that it be made and 
tra, delivered to the parcies in writing, 
at or before ſach a day : in ſach caſe, 
if it have not all the circumſtances, 
that is, though it bemade, yet if it be 
not delivered; and though it bee 
made and delivered , yer it it be not 
delivered to the parties , and chough 
it be made and delivered ro the par. 
ries, yer if ic be nct in writing ; and 
chough it have all theſe circumſtan- 
ces, yer if they be not all done, at or 
before the day, in any of theſe caſes 
the award will be void, as appears by 
the books in the margent. 


And 
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Arbitrement. 
And if the Arbieratots award any 
thing after che cime limited, is 1s 
Vol 


Two of one part, and two of ano- Coke 1i.s+ 


ror 


H.6.f.18 


ther ſabmic chemſelves to an award, f2-193- 


ſo that the award be made and deli. 
rered to both parties, &c. A delivery 
in chis caſe to one of cither party is 
not ſufficient, but it muſt be ro both 
the encire parties. 

Thereaſon of al! theſe caſes may be 
becaule (as 1 have formerly {ald) that 
it is but a bare power or anthority 
which 1s giveu to an Arbicrator, and 
therefore ic muſt be ſtrialy execured 
xccording to the qualifications and 
conditions 'annexed tO Its 

But the reaſon that comes mere 
cloſe is, becauſe that the ſubmiſhon 
iscondiclonal ; /ra quod, or Proviſo, 
the award of the premiſes, of the ſaid 
ward, Ac. now it cannot be an a- 
ward of che premiſes, or the ſaid a- 
ward, if it be nor in every thing mat- 
ter, and circumltance, agreeable to 
the ſubmiſſion. And now HI have 
done this part, ofſhewing you where 
an award (ſhall be void, in regard that 


it is not according to the _—_ 


ca 


Nungatcs 
Gon 


Arbiterment, 


I ſhall now ſhew you betore I go any 
furcher. wiat 1 incend by ſaying thar 
the arbitremeut is void, and Nereup- 
on [ ſhall make this quare, 


In what caſe an Arbitrewent ſhall 
be totally void, and where \ 
in part only. 


And here I ſhall lay down theſe 
three leveral grounds or difterences, 
all warranred by our books. 

Firft, where the award is of one 
fingle warter only,or of many things, 


17.E.4 5 


19.E.4. 1. al: our of rhe ſubmiſſion, To ſ\uch cale 


pl. com. the award is totally void. 

IIs. Secondly, where the award is of 

> ger? 9:3 one tingle matter only, or of many 

Baſpolcs things, all wirhin the ſubmiſſion; yer 

caſe 4. of 1f 1t be norofall ſubmitted, where 

the Qneen the aivard 1s cond:rional , or not a- 

Dyer fo. oreeing in circumfances (as I have 

226,b = 5 ; > mY 

Coke 1is, ſheved you before) or if it be uncer- 

5.f0.77, tain, imootſible, &c, though bur in 

Salmons pat (as * thall ſhew you hereafter) 

=. in ſucl} cales Iikeiviſe the award will 

Rudſton |}. totally void. 

& Yates : , 

-afe cited Thirdly, and laſtly, where the 2- 

afterwards Ward is of one thing onely, or of ſe. 
veral! 


y 
It 


Arbitrement. 


all chings, part within the ſubmiC 
jon, and part out ,, chere che award 
: yoid onely as to that which is our 
f-che ſubmiſſion, and good for the |, 
rhdue. 17 H. 7. 
To theſe caſes that I have ciced, / Keilway 


- {ha'l. only addc one caſe remembreq 43 * 45. 


tefore, and chat 13. Cornelius Law. Moore & 
Bedels 


ence and Carre: cale,which was thus; 
ſhey !ubmitred themſelves to the a+ D—_—_ 
ard 0! ].S, concerning an Akon 
of account pending ; the Arbitrator 
nade an award ronching the ac- 
coune; and further award, :that every 
f che parties ſhould releaſe rothe 
other all ations. In this calc it was 
adjudged that the award wa: good, as 
ta theaccount, which was ſubwicred, 
and yold for the ſurpluſage. See fo!. 

But note, Reader, iliat thorgh an 
uburement may be void in pare, and 
200d in part as inthe cales aforeſaid, , 
yet it. cannct be tcrtally void, as to CR 
one of the- parties to the ſubmiſſion, gainſt one 
and good 2eainſt the © her; for as ef the 
the award malt be on both fides (as prities, in 
| hall ſhew you hereafter) (o I con. _ 
ceive, the awar{muſt be cqually and $*. 

p reciproca!lly 
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Arbitrenwents, 

reciprocally obligatory to both par» 

ties, and if it be void againſt one, i 

will be void againſt both. 7 
And I conceive that ©Mooreahd 


caſc, Coke pls caſe cired before, will warzanc 
L.1o.f1;8 


this - The'caſe was thus, Bede! re. 
covered by defanlt in an ation of 
Wafte,againſt Aoore 45.1. damages, 
and had judgement, atter chey fab. 
mitted themie!vs to an atbirrement, 
and an award is made that Adﬀoore 
ſhouid pay to Bedel 106 |. at certain 
dayes, & 15 1. arcettain ether dayes; 
and that for payment of the 1 5 þ, one 
William Salter ſhou!d bee ready to 
ſeal and deliver r 5 Obligaticns , and 
the award was of other things alſo 
ont of the ſubmiſſion : and in conh. 
deration thereof, that Bedel ſhonid 
diſcharge Meore of 20 1. parcel of the 
faid 45 i, recovered in the ſaid Writ 
of Waſte, and that upon the readines 
of william Saltey to (eale and deliver 
the aid 15 Obligations, Bede! ſhould 
releaſe to Aſoore all ations and de* 
mands, &c« 

In this caſe Moore brought an ati 
on againſt Bedel, & ſhewed how that 
he payed the xo |, &c. and affigned 

a 


> Fa. ry 


Arbitrement 
2 breach of che award, that the De. 
fkndant had not made the releaſe up- 
on requeſt. 

Ic was reſolved, that thongh that 
many things are awarded to be done 
io ſatisfaction of another, (as in this 
ca) and tome are within the fubmil. 
ſion (as here the payment ofthe mo« 
ny) 2nd lome out (as in this cale, all 
to be done by Salter being a [tran 
ger)and io void ; and though thar all 
were intended by the Arbitrators to 
be one full and entire rceompence, 
for rhe things that the other ſhould 
doe in copfideratior. of yyons Vo here 
the diſcharge ofthe 20 |. and the re- 
leaſe by the Defendant) notwitſtand- 
ing If any to be done or co be given 
to the party, though that ic be of 
ſmall value be within the ſubmiſſion, 
the award 1s good ; lo in this caſe 
judgement was giver tor the Plain- 
tiffe, 

In this caſe it is apparent, that if 
what was awarded on the Plaintiftes 
Fart, had hzen all out of the ſubmiſ- 
fon, and by conſequence void, thar 
then che Defendant in luch cale had 
nor been tryed ro perform what was 
awarded 
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Hil.ry. 
Car,int 
Kings 
Bench. 


Avbitrem ent, 


awarded on his part, for an a hi. 
rrement void againſt one, is void a- 
gainlt both. 

Raudfton and Yates”, caſe cited be. 
fore : an Infant and one of full age 
ſubmitted themſelves to an award, it 
was adjudged that the ſubmiſſion, 


Rer.113, and by conlequence the award, were 


abſohrely void as to the Infant ; and 
being void as to the Infant, that it 
was likewiſe void as to the man of 
fall age; for that the award onghr to 
be equally binding. | 

+ And now 1 have ſhowne you 
where an arbirremenr thall be void 
in the whole, and where 1n part on. 
Iy-:-Ic- will be neceſſary that I ſhew 
you, where a: bond for not abiding 
ſuch an award {hill be forieited, and 
where no. 


FPhere a» Obl'cation ſhall be forfeited 
for »ot performing of an Award, which 
is void in navt or wm thenhele, 
ard where xo: ? 


The Law as to this, tikes this dif- 
ference, betiyixt at award void in 
ehe 


a 


Arbitrement, 


the whole, and an ayard void in part 
only. Where the award 1s totally 
zoid chere the bond can never be tor- 
iced or the non-performance of it : 
becauſe, that a void arbirremene and 
no arbitrement, are borh one in che 
judgement of Lay. 

And therefore no more then a bend 


there is a void award made. 


tha which is not; fo inthe latt, ch 
Lay requires not the obleryation of 
that whichis void. 

As for the book in 22 Her, 6, 
where there was a ſubmiſſion by 
bond, and an award to pay 20s. to 
aftranger ; and it is there ſaid, that 
the judgement of the Court was, 
that thengh the award were void, yer 
it ought to be performed by reaſon 
of the bond ; for otherwiſe the bond 
is forfeited : and therefore faith the 
book , che Plainritte traverſed the 
award, quod mirum, layes Brooke for 
this is no award between the Plair- 
tifte and the Defendant. 


Well 
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x Coke I. b« 
can be torteiced, where rhere 1s no 4, £151. 


ward made can it be forfeited where 7 H.s8. 
For 23 Keilway, 
in the firlt caſe, he cannot oblerve #2175 4 
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Mich. 41. 
& 42. of 
the Queen 
ia the 


Pleas. 


18.E.4.fo. 
22.b.23-2. 
Stiles calc 


41.8% 42. 


bf the Qu. 


ia the 


on 
: Pleas, ac. 


Arbitrement, 
Well might he wonder at it in- 


deed, for certainly this cannor bee 


Law : but becauſe it is ſuthciently 

ſuſed by my Lord Coke in his rent 
book , the place cired before, I (hal! 
thus paſſe it. But now on the other 
ſide, where the award is void in part 
only, there the bond may be farfenel 


for not obſer ving the award, for as much 


as is within the ſubmiſtion, though 
wot for that which is not contained in 
the ſubmiſtion : and therefore if- 4 
breach be afligned in that part which 
1s void, the ation will nor lye. 

In Emery and Emerys cale cited 
before, Glanvile ciced a cale betwixt 
Hellier and Rendals in the Kings 


Common- Bench. in which he faid, he was of 


Counſel, where the Plaintifte afſig- 
ned his breach at a void matter, and 
after verdict for the Plainciffe this 
was ſpoken tn arreſt of judgement ; 
and judgement quod quer, n1h1il capi. 
at per billam, Bur now a breach may 
be aſſigned as rothat which is wichin 
the ſubmiſſion, and the bond fortei- 
red for it, 

Ini8 E,4. it was awarded that 
one of the parties ſhould pay 401- 
t0 


> © x rx = << - © wv: 
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; Jreche other, ro; in hand: and that © 

ke and three orhers ſhould be bound '- 
xr the payment of the thirty pound 

d reſidue. In this caſe by Breaw, Neale, 

1: | and Choke, though chat theaward be 

c | yold, as'to the ſtrangers,” yericis nog, 

#2 | void as to the patty which ſabndirred; 

;4 | bur he maſtpteatiche award vera 

þ | #wv, as the arbitrators caveit; and ta 

þ | performance of ir he mult lay,” that he» 

in | himſelf was bound for'the payineoc 

2 | Ef the 30 1-relbat 4.day,andhall'nor 
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h | peak ofthe ſureties, + - >» 

So in Cornelint Lawrence ant Corres Mich. 7. 
d | aſe cited 'befere;'ir was adjudged, loc.in the 
it | tharwlierethereis ah award ot more Kings B: 
2 | then is ſubmicted; it is gopd for thar 

of | which is ſubmitted, and void for the 

2. | furpluſage, and thar the bond is for- 

d | feited for not performance: of that 

I phick is within the ſubmiſſion. bee 

+ | 40.9.9, | . 

ji. | inr7H.7. by Favifer and Fro. 

y | wick, If 4. B. be bound to ſtand to fm 
in | {te award of cerrain perſons of, &c. f.43.pl rs 
j. | whe award that the faid 4: Þ, and E, & 45-plis 
bis wife ſhall levie a fine of the ſame 

at | knds tothe other party, though rhar 

|. | ie 'award be void as to the wife = 

O a 
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In ſbwnr of, DB. yet the Gid A. B. is bound up. 

caſe, Coke cn painf fogteiture of his bond, 16 
dom. And agreeing with theſe caſes, [* 
is A9xs and Zrdels Cale lo often res | 


meambred before, 
And we mult obſerve, char where |. 
a man is. ryed by proile o ſtand o | 
anawand, jt wil be che ſame. wich the |, 
Obligation, as to thole things before 
_—_— LOOT lee in Moors 


_ nom having declgzed anto you | 
RO caſe a bond Gol be — 
not performing ofan awar 
It whatino& It will be neceffary in | 
the next place (before Lam—_ w þ. 
clear. the pojnr of notice of the arbi. 
exerant ; that is, 


Whether \the Compromittors which 
bave bound themſelver roftand i | 
to an Award, are bownd to 
take notice of it as their 
own peril or not ® 


This very-point is as much contro» ||, 
verted and- debated in8 Edw.4. the |... 
Dutches of Suftolks caſe, by all the 
Judges in. the Cheguer chamber, a 


= &a 9 0 © 5 &  I- 
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is poſſible for a caſe co be:and chee 
asmuch vatiety of judgemenr and 


trinien in fr, as ever I meryith in 


y one caſe of the Law. 
And thotgh I do conceive the bers 
opinion in thar' caſe to be (for ic 
not reſolved) that the party who 
h bound himſelf ro Rand co the 
J, muſt rake norice of ic at his 
a perill : Becauſe as Caterby faich 
xcellencly well, chough chac a man 
reaſon ſhall not be compelled ts 
) a thing without having notice of 
yet a mian- may binde himſelf by 
is deed ro doa thing, the which by 
afon he ſhonld not be bound to do. 
Yet I conceive the judgement of 
heſe learned men, viz. Fairfax, Star. 
, Telverton, and others, ought nor 
be ſo undervalued, eſpecially ppon 


d lefſe then fone ſeyerall debates of Cote bib:s 
he point, as to be Ealled aſudden o- fe.91.b 


inion, as it is iD Frances cale in my 


Lord Coker 8hook. But for the Law 
In this poinie, certainly it is now ſer. 


and it peace, that the Compre. 
nittor muſt take notice of it at his 
perill, having bound himſelfro 


' lad co and obſerye the award. 


O 2 Io 


263 Arbitrement, 
1H,7.f.s5. Tn x Hen. 7. the opinion was clearpt 
(faith the book) that the' Obligorſ 
ought to take notice? of the award arft 
his own peril, becauſe he hath boundſit 
himſelf ſore do. OT c 
13E.413 And in18 E.q. by Briev, Vaviſer 
a. and Catesby, Juftices;where an award} 
is made, the patty ought Lo take nc 
tice cf1t at his own perill , and they 
ſay, that ſo it was adjudged in th 
time of the ſame King, in che Kingy/ 
Bench. | £ 
Which caſes are agreed for Lay iaþt 
my Lord Cokes 4 book, as alfo'in his 
8 book Fraxxces caſe, where it-if 
faid, that © 1sche Law without ques 
ſion. - {6 
And the reaſon given there is, be-jn 
cauſe when a man bindes himſelf toſ': 
do or performe any thing awardec 
by a ſtranger , he doth bythis, t 
notice at his perill, of all things incl 
dent to this, for the ſaving cf- hut 
obligation, f 
88. And therefore wee may ſafely conq . 
Keitway Elude the Booke in 7. H, 8, whey 
t:175-p1.8 there is an opinion to the contraty gju 
to be no Law : bur of this ſufficiei]t; 
I ſhall now proceede to ſheyy your > 
wa 


Avrbitrement. 
learphar reſpeRs. or for what other rea: 
z2orÞþ0s an award may be faide robe 
d arjoid in Law ; the firſt ground I [ayde 
adllowne ,. was where the award is not 

prding to the  ſubmifſion; ,. the 
iſer ext ſhall be the incerrainety, 


# an averdſhall be voide in Laws 


for the incertarnety ; 


4 # 


ingg/In all caſes where the award is un. 

ercaine, itis veid : for the arbirra« 
w iehors (as I bave ſhewed before) are 
 highhadges, and. cheir judgement muft 
t-iffiecertain ; for judicinm debet efſe cer. 
que-jwy, And. che Law doth in all caſes 
* [dhorre uncertainey, becauſe ic is the 
de-lnother of confuſion. 


20J 


IF to} Sermons caſe ; the Arbitrator awat- 6,1, 1; 


rec 
ncie{dech not award in whar ſumme the 
- lubond- ſhall be, adjudged void for the 
ncertainty. { 

'For, as the book ith, the arbirra. 


Neſ4tors are judges of the caſe, and their 
ir} 4jndgenent awarded,ought ro be cer- 
M-\tun, fo that by this che controverfie 
u Ne decided, that ir may. not bee the 
ylat | cauſe 


d.chatche one ofthe parties ſhould ,,.77 v. 
into a bend co the other, and & 78.4. 


Inne, for the title of Coppy held in 

queltion berwixt the parties ; Fahy 
awarded, that /exxings hould pay td 
the Plaintiffe 20 tharks, viz. 61,134 | 
4d. ſuper viceſman primmn diem 
Mais; and 613 5s. 4d at the Fealt 
of St. Aficheel next followi 2 and 


thac rhe plainaffe ſhould r 
the allhis right in the Cop, 


pyhold, ſuper predri7um prinunms diem 


The Defendanr pleaded, that rbere 
was no award made: the Plaintiff 
teplyed.,” thar there: was an award 
| , and ſees ir forth ; and rharthe 
Defends hach not paid the 6 1. = 

the firſt day of May : the 
rh demurred, intending that 
_ the arbicrement was void for the tin. 
certainty; 2s, in that it was tobe 
Paid preditt, prinourns diem Mai, 
arm ara was no firſt day named 
befare. Tanfield Juſtice , che atbi« | 
cremen 


38-8 
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yes [| 
d in | pear 


q 


thar it ſhould be made at 3: | 


< 


: 


34s 


Ti 


: 
3 


; 
7 


if any be uncertain, ail is 
id, if it be mareriall and concern 
a party co the ſubmiſſion , as here it 
doth, And it is not like the caſe of 


parties ro the athitrement, And 
though rhar there be anocher clauſe, 
that the Plaincffe ſhall make forcker 
affurance ; þ ho his intent was, that 
the other ſhould be alſo done : and 

uſe that thar is yoid for the wn. 
certainty, all is void: foran award is 
like ajadgement, which if ic be im- 
perfeR in any pert, it is yoid for the 
whole ; and after , judgement was 
given foc the Defendant. Noxe 


——— LL 


.IArbitreweat: 
Note hete R-aderychac ifan award be 


made of ſeverallchioys, all within the | 


ſabmiſfion ; if ic be uncertain in 

- [enely, :itis:torally void, which 
agree wich the differences which I 
have formerly layd down; 


$1.4.rr,a In 8 Eqaciced before, by Telverten: 


if.an) ward be made, chat an aRion 
thal be conseived berwixt the parties, 
by the advice of S, and F, che award 
is void : becanſe faith he, every arhi. 
erement ought to be full and certain, 
and fo it is not here, uncill che ſaid 
$, and F, limit the ation. 
-1 muſt confeſſe the greater opini- 
en in this caſe is, that the award is 
good : . but I conceive the opinion of 
Yelvertow {(as I formerly ſaid) to bee 
the better opinian ; becauſe rhe 
judgement of Arbicrators ought to 
bee finall (as I ſhall fheyy you here- 
afrer) and nothing ought ro be re. 
ferred tothe judgement of other per. 
ſons,or ts the law: for by the ſubmiſ. 
fiion. (which mutt be their rule) they 
themſelves are to end al ſuits & con- 
troverhies berwixt che parties ; andif 
they do not, their award is not accor- 
ding to the ſubmiſſion, and therefore 
void. ' Rndſton 
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Arbitr ame ut. 


.; Reiſer and Xates's caſe (Which I Hil. rg. 

have put oftet before, though eo-0- Car.ia thy 
ther purpoſes): was thus :. an. Infanc £'9g5 5. * 
and a man of tal age ſubmitted them. 


felves xo arraward.; the Arbitrators 
award, thar the Infant ſhould pay. 5 1. 
to the other perty, for quite rents and 
ether ſmall things, Efc. Tis true, thar 
in chis caſe ir was adjudged. (as 1 
have formerly (aid) char the ſabmiſh- 
on of the Infane was _—y void. 
But it was alſo adjudged , that the 
awardin this caſe was void , becauſe 
of the uncertainey of choſe words, 
«ther ſmall things, 1t not appearing 
what thoſe orher things were - 
ard. it may bee they were ſach 
things , for which an Infant by the 
Law may nor. be chargeable : and by 
the ſame reaſon they have aſſeſſed g |. 
they might have aſſefled avl. - 

Here likewiſe note Reader, tharthe 
award beivg of things within che ſub- 
miſſion , was adjudged totally void 
for che uncertainty of pare only. 


Two ſubrmic_chemlelves co rhe a» pc, ., 
ward of 7. $, who awards, that oDe 4; in the 
of the_parties ſhould pay a certaine Kings B, 


lum to the other , and char the other 
| in 


Heb. Xep.: 
p:68.pl.5 4 


 In:confderntionof this, Gohld dic. 
charges Fin of a boad fo which 
90 were bound ro'2 third 
2 T00 þ, anr vw Hirevedr, 


yt 


In chis caſt ir was objected, ther the 
acbicremear iv void, bucuuſe the Ae- 
bierators have arbierged a ching nn- 
certain ; by reaſdh char it doth not 
certainly a of what ſumme the 
botd wes it which they were bound, 
and the e» cireirty is peterly uncer; 
rain. 

Bae the opinion of the whole Court 
was, that there was a-ſafficient cet-. 
rainty; becauſe 'thar lyes net inthe 

er of che Arbiceacors to know the 
dire ſum, and a ſmall variation it 
not materiall, and therefore the a 
ward was held good. | 
Nithelr and Grammer: caſt. there 
che Arbitfators award , rhat one of 
the parties ſhould pay 3 1. 106 8. cothe 
other, and doth ner ſay for whar ; {> 
chat ir may appeat wherher it concer- 
ned him o0rno, it was held void for 
the uncertainty. And if this ſhonld 
at be void, ie riighe be very mi(chie- 
v6us ro the patty ; for by this means 
he might be doubly charged. For in 
an 


oh i LE 6 waa AQ as =. = 
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ad rr I arbicremenc 

be * no plex io bar of the ati. * Tawes 
on ; becauſe it cannor appear , whe. {3"e>e- 
ther it were fot the ſame thing or Hob, Zep 
no. And the averrement of the par- abi (6pre. 
ty can never declare the incent ofthe ſcemerh 
Arbicrmors ; and {& help the nncer.. crary. 
tainty or other imperfeRion inthe ee 
arbicrement, as it is agreedinrhis wt». gQuges 
caſe, and reſolved-21f6 in 7 and 8 of canner de+ 
the Queen, Dyer: and in Girling and clare the 
Goſne/ds cafe, here immediately fol- = of 
lowing. —_ 

Giding "4 and Gofuoldr caſe in the mic, x 

Kings Bench was thus: Debe was of - gs 
brought upon a bond for notobſer. Queen, 
ving 'of an award ; which was , that oye fo, 
the Defendant ſhould pay to the pr *uy 


Plaintiffe 20 |, per axnwre, during the juc.in the 


| enntinuance of two leaſes ſor yeares Tags P, 


| 
| 


| 


| in being of the Parſonage impro. 


priate of Yarmouth, &c. and it was od Haw: 


not ſhowne in the award for what , 1. nu 
tearm the leaſes were; but the Plain- 478. 
tifte ſherwed for whar cearme they 
were, and the continnance of them ; 
and alleaged a breach for non pay. 
ment of che 20 |, &c, WT 
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An award 


whichdoth 


refer, or 


Arlitrements. 


' In this caſe it ; was objeRed , thar 
the award was yoid for the uncer- 
rainty , becauſe: that ir did nor ex- 
prefle for what time or rearme the 
leaſes for yeares were , and that ic 
could not bee aided by the averre- 
ment of the party - and fot the uncer. 
rainty Samors caſe was Cited ; for the 
averment - my 4, Dyers caſe which I 
put you before. 

Bur by Pophars Chief Juſtice the 
award is good: he agre<d that where 
the award 1s uncertaine, it 1s Void } 
and that the parties can never aid it 
by an averrement ; ro ſhew the in. 
rent of the Arbirrators, if it be nor 
expreſſed in the award, Cither dire. 
ly, or by circumſtance. 

Bu: he faid that if Saxon eaſe in 
Coker 5. book had been, tha the par« 
ty hould be bound in ſuch a ſum, as 


may be re- hee was bound in to ſtand ro the 
duced to 2 


ecrtainty 
:3 gcod. 


b 


award , or by other reference, fo that 
it might be reduced to a Cerrainty,' 
and this infallibly ; in ſach caſe the 
award had been good. 

And in this caſe the paymenr of 
the 201. per annum is referred ro the 
continuance of the leaſes , which is 
certain z 


Arbitrewent, 


certain 3 and therefo:e he conceived 
the award to bc good, Of the ſame 
opinion were Williams , Telverton , 
and Tanfield, Juſtices, 

Here Reader you may obſerve that 
an award which ts referred or may be 
reduc'd roa'certainty,is gced enough, 
agreeing with that rulein law,cerrans 
eft quod certum reddi poteſff, 

This ſhall ſuffice, ro ſhew you in 
what caſe an award ſhall be void for 
uncertainty, The next thing conſi- 
derable is, 


Where as Award (hall be void in Law 
for impoſſibility, 


Whereloever the Atbitrators as 
ward a thing impollible co be Qone,in 
ſuch caſe the award is void, and by 
conſequence the bond nor forfeir, 
able tor che non-pertformance of it(as 
I have thewed before) for it were a 
moſt unjuſt and unreatonable thing 
for to make a man incutce a penalty 
for the not doing of that which is in 
ic ſelf impoſſible ro be done, 


=" 


In 8 E.4, by Yelverton; if an arbi- gp, 


rrement be made to doathingim. ,, 


pollidle, 


— Urbitermend. 
ible, che party for the nonperfor. 
= of chis ſhall nec loſe his Obli. 
gation, netyichſtanding that hee bee 
bound to ftand to the arbitremenct, 
wrogy he canner by any poſſibility 

Oit. | | 
As. if they award that I ſhall make 
che Thames to run over the ſeller of 
Weſtminſter within a day : or that I 
ſhall pall down Pexls ficeple with tny 
hands within an bour, er the like im- 
poſſibilities; becauſe I catinor per. 
forme ir, 1 am excuſed of my Obi. 

' gation, ' 
3.E. 4.1.b Soin 8 E.4. by Afoile tifthe arbi- 
&13.5 trratotrs award 4 thing impoſſible, as 
Rs if I pyt my ſelfupon an arbicrement 
Ec. this day; and they award, char I ſhall 
by Nele, Pay a ſumcertain at aday which was 
& 22 H,6 before the ſubmiſſion; I thall noc 
46.xc. forfeit my Obligation for the non. 

performance of this arbitrement, be: 
cauſe that it was impoſſible to be per. 
formed. 

x In 21 E-4, by Gemney : if an award 
it E.4.40 be, that I ſhall releaſe all the righc 
2. which I have in the Mannor of I, S, 

in the County of M, to Pogo, or levie 
a fine to him, and in cruth there is = 
{uc 


— _____  : 


oe ett ay Q=_=X= 


: 
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fech Manzior 3this award is void, be- 


cayle ir,1s j TW 
bes that he ſhall 21 E450 


tic 

3 "Y & award 

eaſe his Kit again B, and he bath 39. 
= agaatt buy, this is a Void a+ 


7 As 2906 Reader. Where the thing 
awarged. is in #2 ſelf faaſable and poſſible 
14 be done , theugh — 
that 53 to do it it migy nat be poſeihle; yet 
becaRſa it carrice mith 5t no auper ent 
impoſarbility, the award in ſuch coſe is 


Ifche Arbicratars award, tha hee g x.,.,: 
(hell pay a tovo Marks preſently, he by Moile, 
is bound to do it : ahd is is the tolly 
of rhe pacry to put ſuch confidence in 
the parties thae are choſeg arbicra- 
tors. ; | 

. So they may arbierate things, the 1, 8.4.4. 
party cannoc do (which are the very by Nele - 
words of the bgok) as that the De- & Quwke: 
fendane ſhall pay 161. in money , 
where peradycnture hee never bad 
to d. Or that he ſhall pay 30 Tannes 
of wine, or the bke ; where he hath 
tor one 3: in theſe caſes the awata is 
good. | 
In debt upon a bond, toftandinan , v.91 5 

| awatrd, b. | 


Arbitrewent, | 
award; the Defendant pleaded, that 


the Arbicrators didawatd that the | © 


D-fendance withii" eight dayes-after 
che award ſhould go roche houſe df 
Sir Hewry Coker, and that he tr6Wld 
bring a bale of Woad, &c, andYhe 
Defendant faich that there wWivnor 
any bale of Word inthe houſe of rife 
faid Henry Coler, within crghr dayts 
after the faid award, \0s 1-04 


By Keble this plea ts nor dj be 


cauſe he hath bound bimſetfcoftatd 
ro the award,and to perform it whith 
he mult do, orherwile his obligation 
is forfeited, Beſides this is a thing 
fealable, for though Sir Her, (ole 
had not any bales in his houſe ,/ if he 
would baye performed-the cendicion, 
he ought ro have bought certain baily 
and.to have breaght thern to the 
houſe of Sir - Henry Colter, &c. and 
then. departed, &c, and becauſe he 
hatch tyed: himfelfto perform the ar- 
bitrement, he oughr to doit, if it 
may be by any pofhibility done. 

The reaſon of all cheſe caſcs is, be- 
cauſe it is. the folly of the parties to 
make c"oice of, and to pur 1» gre 
conkdence. kn ſuch perſons, whem 
: they 


—— 


Pe GG. I  -I.,NME-CA-A-—Z 


— 


| they choſe to be cheir arbitraters,avd 


RACE SOUND EAT v5 (RANT © mo”. 


Arbitrement 27s 
it is no newes thata marr ſhould tuf. 
fer through his owne folly. 
Againe , where the thing awarded 
is in it ſeife poſſible 3” aud poffible al- 
ſaas to the patty whois to do it, yer, 


Where the thing awarded lirt not if 
' the. power p the party hinfelfe , 
without the aide of 6 third per = 
fon; un ſuch caſe thi 

award is void.” © 


| Twoſubmit chemſe!ves ro an arbi. FE. 4. f6 
trement, the arbitrators. award that CEP k 
one of theta ſhall make 1. S. to pay , fue 
20.1 tothe other the' award is void 2 46.nc + 
becauſe in this caſe. it liesin che will 
ofT.S. whether he will doit, of no, 
and the party hath no meanes to en- 
force him. _ ; "7 _— 
Two ſubmit themfelycsro'theaward , », @ 
of 1.5.who doth award one of the pat 5,5 r9 B. 
ties ro pay to the other 40 1.to.l.in 4 fer, 
band , and forthe 30 1. refdue that 
he finde three ſeverall '\erſons co be 
bound every one in 10.1.co the party. 
In this caſe by the opinion of all 

the Tultices ," the: award was vaid. 

| Þ And 


39 E,4q,6t 
« Hz. 
2>.Þ. ac. 
Waogs;L 
May Js 
che this 
awarde 
my lic, 
or inthuce 
it. to be 
dan, the. 
aygacd,is 
- good. 
SH 7. ubi 
ſupa. 
21E.,4 26 
AC» 


Court ,yer. heere is concurrencs of 
the aR of the patty. alfo, which. doth 
produce theaR of the Conce. 


 Arbitremen 
And there icis faid that ina ahi. 
tremaept che Law incends , chatthe 
es a be wg Ox and 

vall, judges  berwixt the parties : 
by: what. indifferency is ripen 
a, man, to make ſuch 4ching to bee 

one, which lies in the will of a 
Granger whether be will-do it of ne, 

As. pax the.caſe ( ith. che. hook } 
ther. an, arbicracor wil ayrard that [ 
met cauſe the King to piue the rower 
of London to che other. ſuch ab a- 
war is clearely. void. 

And by Bria» in 19 E 45 an 2ebi, 
tfement that the Parry aefore ſuch 
day, fby!l * leviea fine before us, is 

00d; bur if che arbicrement be, char. 

e ſhail conimand us te fit here, ahd 
to make him levie a fine. this is yoid 
for he hath net power to do ir, 

Soings H >, anaward, that the pare 
ries ſhall dicontinye and wake Re. 
traxicg of their ſuits, is good : the 
realon of thele caſes, I conceive may 
be, becaule that, though. theſe things 
canner, be done rvithout. the a of 


=_  _ VV" OPT. AGREES —— 


oo £O&Y a nk dk o©- 


And 


Lind 


"IL-TES 


_—_ 


Ye: 
fer 


4. 


2 — Ardtthement | 


there, where the aQ may 
iy ſelfe; withear the aid ofa third 
== is fuch'caſeTonghs x0 do it x 
=> ET 
ofa x it 18 

(x ok ? 


uid acquic 

wigheiny prone 
och bonnd. ro # third perſon. in a 
1661, &c.' 

' in this ay the ava! nie beld 
good, andthig diveſity wascken by 
the Court : where the arbirrarocs 
abjcrate a parcy to do #'thing which/ 
hes io his power withoue theaid ofa 
third perſon there cheaward i is good, 
&herwiſe , where it Jies nor inhis 
0k wichour che aid. of 7 phird per» 


' Atid hers 1 ir was net hae che 


| thing aaſed oy o fealable by | wot 


party 


lp: . | 


| i= 21K; 
CG Apr, 5 Ama layes he 146 
ere 4 0Yy - 


RI: Arbigremeng 
: patty himielwiichour theyid: 6f-che 
"£2.72 oblige; amithicdifiecencc;wat: tak» 
© en by-cheConre, wherethe bond was 
forficed; atxdehe penalry #ncyrred ang 
where wry where.the;Jay of. pays 
ment wacobe incurred; there the 
paymene*d{, cher maney; at the day 
would bee a good diſcharge ofthe 
\- tht bond ,:aud-by confequence -a: good 
-: £35. 0cquireeltiobebe party; but whelle the: 
?"': bond was forfeired ; there :it could 


F208 


nor; © one 3::i3 ar rv + ws 
- And-Joner Inſtice (aid thas he rmighe | 


compelitrhe oblige: ppay; payee nc 
ofthe rhbney, chemghabebond were 
forfeited, ;ch-deaver rhebond by fav 
pen inChancery,; or #has-he night 
fafter an ation ro be broughe againſt 

him, and-tten diſcharge and pay it. 
io = + - According tothe opinion of Tuſtice 
Jones in tits former caſe it was ru- 
led, thar imhere arbitrators doe a» 


ward , that whereas fuch a one wat ' 


ſeiſed ro my uſe, that I ſhould cauſe 
him:ro make-2 releaſe to the orber 
being-10' poſſeſſion; thar rhe award 
was £904; becauſe that 1 have ſuch 
arr incereſt & power that!T may com- 
pell my feoFees to do.lt by. /ubpena 
in the Chancery. Thus 


- 


I” a 4& C- IP 


bo 3 4. 0 % OO 4 3 v © 


. Foie. 


Arbit remit © | 

Thus you ſeefthar where Fmay de 
the ching afirdeFny elf, without 
the aid of andrhitr? of tnay Thiotce it 
to be done, in ſuch caſe *the-aivard 


conſfidercd is, 


Where an Amnard ſhall be void by Fea.” 
ſon of the wot radiffirency of it or © 
"becauſe it is ade of out fde == 

Y 9" 3] 


- As Aibicrators are indifferently 
tected, ſo the law intends ffs it is 


ladges between the parties, whickt 

ey cannot be, if they do not give 
aiſfaRion to both ſides, and there- 
ore in ſuch caſe , where the' award 
"not mutually ſatisfaRory , it is 


It was an ingenious ſayins.of Hears 
n Emery & Emerys caſe cited before; 
thicrators, ſaith he, are indifferent - 
choſen -, ſo-chat both the parties 
nay have recompence in tegard of 

Ir- Bond , 'which is - equale pondus 
doch :and an arbitremenc , ſaick 
' ; P 3 he, 


vill be good : the next thitſs to be *: 
: $71 33: ft 


id in 17 E.4.) that thearbicrdtors _ 
bould bee indiftetenc and equalf ' 


Try 


»rie 


v9 ,9þ 


Vil s13Z 
+ ,» Hoc 


— # © 
o S-< 
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*% . ov "3 
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he, is like 2 fine,/ wherein the Tadg/4 
#348 arbitrators, 00e bath. thelp 
= (, i probac cencerdia the cher? 
bach, mopey.,,  . 
5 4 fo... If thedeſendant plead an arbitre.|# 
4+. by ment made berwixe him and the 
Strang « plaintite of all quarels berween|Þ 
— '9 them, &c. who award that the dei! 
: * . -  fendant ſhould goe quit of all aRione|ſ 
| and quarrels had by the plaigriffe a- 
gainſt vim; agd nochingis ſpokene 
the quarels which the. defendant 
hack againf che plaintiffe , the athi- 
| erement,ls void, 

BY Le _ +, $0, i wo ſubwir chem ſelves to 
' Eriſcvt 1 award of all Treſpaſſes , and ana- 
ward is made, that the. one (hall 
make awends to the other , and ng- 
thing $s awarded that he ſhall doo 
him againe , this is a voidaward, be 
cauſe all is for rhe Qneparty , & .u0- 

12 H-7.14, ing far the other, ; 
_ in Treſpeſfe for taking away of 
o0ds , the detendant pleaded an at« 
icrement, which awarded , that be 


caule the f the lin taken away 


[ 
f 
f 
| 


_ — — —— 


Gs. 


the zoods of the plaintiffe, that he 
fhould re-deljvers e in ſacisfacti- 
on of the Treipaſſe , which he o 


:. Arbitrement. 


Tadz/and chere by the berrer. opinion rhe 

1- thelptea is nought , becauſe that re-deli- 

dtherſvery of his ewne goods , can be no 
fkeisfaRion for the raking and detai- 

itre.|fing of them, a 

| the} An Arbirrement is no plea in cref- 43 

veenſÞafle , if the defendant doe not fay 

e de-Jihat che arbitrators awarded that he 

ion ſhould giue fomechitg to the plain- 

e a.|ciffe more,” or kefſe, in fatisfaftion 

n off for that is a fatisfation to neither 

dang] hide ; the plaintiffe is nor latisfied 

uhi.| for che creſpaſſe done him , vor the 

defendant dficharged theteof with- 

8 to] our ſome faris?aRion for che wrong 

n a-| done by him. 

hall In rrefpaſſe for gaods , the defen. 45 

no- | danit pleaded an Arbirrement that he 

>| ſhould reraitie part of rhe goods, and 

be] fhonld deliver rhe reft, which hee 

10-| hath been alwates ready co deliver 

and derhatids” judgment ; this 1s, 

of] conceived ro be no plea : and this 

ate { caſe was put, in debr of to). the de. 

be| tendantpleads an arbitrement that 

af | he ſhonld pay part, and notthe reſt ; 

he| or to pay che mvity and retain the 

i- | Other moity, this no plea. 

id ; © Tistrne , that Brooke makes 2 quere ;, 

id P 4 * of 


E.3.28 


E 3.16 


B.,R,Arb: 


ement 7 
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of the caſe, becauſe ic was not ad- 
Judged; but withall concludes, that 
it ſeems it isno plea: and certainly 
ſo is the Law. For ifan award for 
the re-delivery of all the gaods could 
be no, Plea , becauſe no fatisfation 
(as the caſeis in 12 H,7. cited before) 
much lefle an aiyard for the re.deli- 
very of party only: for this is no 0: 
ther then ro endeaycur to [atisfie one 
wrong. with another. | 

For the latter caſe, as it is ſaid by 
Keble, in 9 H.7. that it is againſt the 
Law for the arbicrators to award the 
party to pay more then of right hee 
ought to pay. So certainly it is as 
much againl(t the Law, to award the 
party to. pay lefle then of right hee 
ought to pay, for there 1s no equali. 
ty nor ſatisfition for that which is 
more or leſſe in either caſe. 

NAichols and Grummons cale, cited 


Hob:Rep before : there was an award, that the 
pa.68 I,p. defendant ſhould depart from his 


44. 


houſe, wherein he dwelr, &c. and 
ſhould pay 3 1, 10s, to the plaintiffe, 
and it doth nor appear far what, &c, 
In this cale it was adjudged, that the 
wyard Was void, becaule it yas of 

| 62C 


: 
: 
: 
} 
| 


——_——_— et com 


Arbitrement 


one fide only. But now, where there 

is either an acquittall or an expreſſe 

fatisfattion on beth fides, or of one fide 

only , with an implyed diſcharge of che 

other , in ſuch caſe the award will be 
00d, | 

x Ic is a good award, that becauſe 


to him, thar he ſhall give a penny in 
fatisfaRion, and that the other ſhall 
be quit againſt him. 


"+ © wha 
37.20.H, 
that che one party hath done more 6.19.22 

treſpaſle co che other, then the other _ 39.9. 


. 4:44. A+ 


An arbitremenc, that the one hath 22.K.6.15 


done treſpaſſe to the other, and that 
the other bath likewiſe done treſ- 
paſſe re him ; and therefore that the 


19.E.4.8.2 
:0&H.6.14 
19.-t tha 


Jecene. 


ove (ſhall be quic againſt ee other, p3z-,fo. 
and that the ocher likewiſlc ſhall be 3 $5.2-pl. 
quit againſt him, is a good arbitre. 3? 


menr. 


Increſpaſle fer the raking away of 


goods, though an award that he ſhall 
re-deliver the goods to the plain- 
tiffe in ſatisfation, be no good award; 
yer by Keble and Tremaile, it the a. 
ward had been that he ſhould carry 
them from ſuch a place ro ſuch 1 
place at his own colts, this had ber: 


good. 


Ang 


12.H 7.11 
b.1 5.4. 
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Dyer, ub And by Keble , ifa man take my 


ſupra, 


. horſe from me, and we pur our ſelves 
upon Arbitrement : in this caſe,it the 
ardicrators award that he ſhall keepe 
the horſe umil! rhe Feaſt of Eaſter, 
and then to deliver the horle; this is 
a good award, for he ſhall be charged 
with the meat of the horſe which is & 
profit and availe ro me : and I am 
dricharged of the keeping and the 
meat of the horſe, which is my proſhr. 

Thus you fee , T hat « ſmall or ſeems. 
ing ſatisfuttion cnly ſo the awe) d be bn 
both ſides, may be good enough, SOin 
Dyer it is ſaid , that there muſt b: 

Tom ething done by: either party eo 
the other , commodious in apparance 
ac the leaſt, 

The reaſon of rheſecaſes, may be, 
became that the arbitrators are made 
yuages of the marrers in controverſie 
berweene the patties : and therefore 
where the ſubmiſſion 1s of things 


. uncerraine , as treſpaſſe ; orthe like; 


in fuch caſe if the arbitrators (hall 
adjudge the offences ro be equall 
where they are notſo, and ſoa mn. 
euali d:{charge on heth figes: or ſhalt 
award tiic payment of 10 1, where 
| | chere 


—_ aw we i he dorm RR. 
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ther? was notg.4.damage;or bur a pe= 
ny, where peradventure there mighc 
be 101: damage , Io fuch caſe there is 
no remedy becauie you have made 
them your judges, and tied your (elfe 
to ſtand to their jadgmene . Other- 
wile it. may be where things certaine 
are ſubmirted, gs debt; or the like, 
8s I have ſhownyou before. 

And now Iſhall put you a caſe of 
two to the former , where there ir an 
expreſſe ſatisfait ion of the one pert on d 
a» inoplied d:ſc barge of the other. only, 
and yet the award good; 


An arbitremenc, that the defen.. >:H 649 


dance ſhall pay a penny co che plain» ' 
tifte in fatisfactionof all marner of 
ations, which he hath paid , is a 
good harre. | 

Nichols and Grummons cale Cited 


before, if an award be, that an obli. p* 


gor ina fivgle obligation ſhall pay 
the debt, this is a. void award yith. 
out there bee a proviſion for his 


| ditcharge; becauſe payment is no 
| diſcharge in that caſe iithour an ace 


quireance. 


Hob. Rep. 
68-pl.54 


(5 


bs 
But if the award be, that he ſhall ,, x.,..5 


; paytol. for a treſpaſſe, itis good? ac, 


becaule 


bf 
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becauſe a ſatisfation implyesadiſ. 
charges 4 
Coke lib? So an award, that the defendant 
4 £94. ſhall pay a debt that was due tothe 
afhpoles. - ,.- © k 
ror og plainufie , waich he alſo promiſed to 
pay, is 200d ; for there the award 1s 
23 well of the nne (ide as the other ; 
becauie the one receives the money, 
2nd the cther 3s diicharged of the 
debr, and of his-promile to pay 1t. 
Thus you ſee, «that where an award . | 
z5-expreſly of one fide; and implyedly 
only on the other, tnat 1n ſuch caſe 
the aivard is good. The next thing 
ro be conſidered is, that chough the 
awatd be on both fides, yer, - '” -« 


Fear, oy TT + 5<5, 


Where there is 0 means by Law for 
either party to attain unto that 
which is awarded him , the 
award is void, 


22 Hs, In treſpaſle, the defendant plea- 
12:8b, ded :n award, that the plaintiffte | 
* 12.2. ſhould pay to the defendant 10 ), and 

celeaie ro him al! ations of rreſpaſle, - 

& after the defendant ſhould releaſe 

ro che plaintifte all rreſpaſſes , which 

he was alyayes ready to doe, and is 


pt 
” an. 
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yetgif rhe plainriffe had paid the 10/1? 
and relcaled. In rhis caſe this wes 
held ne good plea ; becaule, that if 
the plaintifte had paid the money and 


relaaled; he could have had no reme. . 


dy. to. inforce the defendant to have 
releaſed; and therefore this award is 
no bar of the ation. 

- S@' in @ Writ of .forger of falle 
Deeds, the Defendant pleaded an 
arbieremenc, that. che plaintifte ſhould 
be no0n-ſuiced inthat Wrir ; and that 


| the defendant who hath an alhze a+ 


gainſt the plaintiffe-ſhould be non. 
ſuit iy rhis, and faith, rhe day Is not 
yet-e@me.and demanded judgement : 
in this caſe the plea was held nouyhe, 
becaule, that it he had bin nor-ſuired 
in this ation, he had no remedy by 
5 or otheryiſe to inforce the 

efepdant to be noneſ{uic in the athze, 


And here Newion laid, ſhonld this?» 


be 4 good plea in a Writ of forger of 
falle Deeds for the defendant, to lay 
that chere was an award , that the 
plaintiffe ſhould have an acre of land 
of the defendant in amends :. 1 lay 
(faith he)char it could nor, if he doth 
not ſay, The which he hath convey- 

of 


I9.H.s 37 


bz $.4. 
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edto him ; for there is n6 remedy 

in this caſe to conſtraine him to con, 

vey ir to him, _ 24 $03 

Ifan arbitremenr be that the de- 

55.4.7. 2, fendant ſhall be bound by ſuch a day, 

45-E.3.16 which is not come ; heſhall norplead 

chis in an'ationof treſpaſle , for then 

che plaintifte ſhould be barred , and 

ſhau!d have no aRion to compel'che 

defendanr co make the Obligation , 

Note Reader , chat theſe gates mn} 

be entended where the ſubmiMion is 

withouc ſpecialty ,vtherwilthe were 

7, vor withour remedy, et 

:4.H 6, Irthis calc, there are theſe three 

12. 2H, 4, grounds obleryable , ana warranted 
4.5 E.4o7. by che books. ; 
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19.E.4.3%, Fit, where the award i! for pay. 


_LE. '® aveur of money at # dey tocome , there 


A224 £ the award ir good, becauſe an ation of 


i9Hs. adybt will the for the money = the 4r- 


38.aby þ(rrement of it: be not paid, or the 
_ *P,*- pprey may reloreto his ation againe, 
ry.A.6. 1fhe plcale. 

37, by A+ vx þ , though the award be of 4 
TTX rollaterall thing fir which theresr ws 


Eg.49s rods po oe be executed ,t or 
. = * Thirdly ,61d lafFly, where the award 


ff 


Artitrement. 
is of, a collaterall thing wot execmed ; 
yet if the ſubmiſſien be by ſpeciallty, rb# 
avard is £ood. , 
Upon thele grounds you .may oh-+ 
ſerve theſe four rules ro diceRt you 
where an acditcemenc thall be a g-04 
plea in barre of an aRion in clhele 
cales-. | 
| Ficſt, where the award is for the 1H 618 
payment of maney , for which yow have 19 23% H. 
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| remedy and the day of pa) ment wot peft; ©*'*: — 
| in ſuch caſe the award is 4 good plea in aging "Wy 


1.5.E.4. 
barre sfthe attion, outs 


Secondly, where the day of payment 8.45.E. 3. 
is pait it 1s no plea in barre of the alibi. _ 8. 20. 
” without pleading of payment. < 8d. 

Thirdly , where the day of payment S .o.H.6.18 
paſt, yet if there be no drfanlt in the By, Arbi- 
defendant ; mm ſuch cafe , 1 conceive , tremeat.3, 
the arbitrense mt not executed, is a good 2.H4-t. 
plea in barre of the Aftion. 

Fourthly, and laitly , where the «- 19.4.6. 
wards of « thing for which the party 37-5-* 4, / 
hath no remedy, theug b the day he mot wt 


| yet come , in mhich the thing eu rhe to 3 


be done or delivered, inthis caſe the 4- 
ward is no plea in bar of the ation, AC + 


; cording tochele diffegences ir:,hach 


been ruled in a caſc in the K. Bench,. + 


' which was thuss The 


Kings 


Bench 
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Jac in the an award that he ſhould ihiantly pay 
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The defendant in tre'paſſe pleaded 


295. to the plaintifte , and fo dc: 
manded judgement ofthe acicn : by 
Flemming Chiefe Iuſtice;, Wiltams 
and Crooke. Tuftices it was holden 
that che plea was nought, d:cauſt 
thathe did not ſhew the money was 
paid, and theſe differences agreed. 

An atbictemenr pleaded: in | &y of 
an ation , wherethe defendanr hath 
nor performed the ching, and the 
day paſt , is no good plea, But ivhere 
the day of the performance of the 
thing awarded 1s to come', and the 
doing of the thing awarded may be 
compelled by aZion , there the arbi« 
rrement is a good plea in barre of 
the ation. 

. And by Flemming if the arbirre- 
ment be to make a relea/e, or ch 
other: collaterall matter , which the 


- defendant cannor be enfarced by a- 


Qtion to do ; in ſuch caſe the arbi- 
trement is no good-plez in barte of 
the aftion , though the day* of per 
formance be not yer eome. » © | 

And you malt know Reader, that 
where the arbicrement 1s to mzkea 
Rekaſe 


—> TX x > x = *- 


BY 
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Releaſe , or ſuch other coliaterall 
ing, and che day ce come, though 
e ſumifion were by ipecialty , yer 
the award would be no plea in barre 
ofan action; becauſe that Cannci in» 
force the doing of it , though it may 
forteired for the efffhg noe done. 
though che arbirrament be void to 
this intent ther che plainciffe hach\no 
tion. ro compe!l- the defendanc 
to meke the releaſe; yet it is good to 
'© \this incerit, if the party do notper- 
© forme it, chat he ſhall forfeic che 
© yenaley of rhe obligation. But e- 
c h ofthis , the nexe thing confi- 
f 


S 


dlerable, is, 


Fhere an award fhatl be veid becauſe it 
is wot finall ? 


| The atbitrators (as T have often told 
you ) are Tudges of the macters in 
[controverſy referred wato them , 
 \amd heir award is a judgement - Dow 
' \indiciam, muſt nct only be certam 


( as js ſaid before ) but determinatum 
dſo, it mnſt determine. tbe matter 
n controyerly., 


Q Tis 


9 E.4.444 
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19H.6.36 Tis true, an award may in ſome @.| 
i-'- - * ſes (as I haveſhewed before) be good 


s H.7-fa, 
#3, 


of part ofthe rhingsonly ſubmiced, 

bur we muſt vnderftand this ſothar 

the award mult be finall as to that 
parce.; orelſe it will be void. 

. An award that either party (hall be 

Non-fuir ayainit the orhet 1n actions 

commenced by them is void, be. 

cauſe it makes no end of the marcer 
1Q controverſy. : 

' And every arbitrement , ſaith the 
Booke, ought tomake an endand hi- 
nall -determination of the things in 
difputes and 'conmoverly ; which it 
doth; nor ia this caſe, becauſe that 
notwithſtanding the Nonſuigs , they 
may commence their Suires, de nove, 

- And .ypon thisground|, as alſo the | 
former authority, 1 concelve that the | 
Booke in 5. H. 7. is no Law; where 
there is at opinion thet' an'awerd of 
a Nonſuic may be good, bur ic is vp- | 
on this reaſon, becaule it is not only | 
the act of che Court. but the aR ofthe | 


—_ 


party alſo, But ific were wholy the || 


a& of the party, yet for the reaſon be. 
fore given; becauſe ic is no final g6n- 


clagon, I conceive it cannor be good 
: ( Ir 
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for this is bur like blowing out of a 
candell , which a man may at his own 
pleaſure light againe. _ - 

. So, in all thoſe caſes that I have 
put you before., where the award is 
of one ſide only , it is void alfo for 
this reaſon ; becauſe it doth not de. 
termine the controverſies berween 
them, and the eorroverſies cannec 
be ended , without they be ended in 
reſpeR of both partie®, | 
So likewiſe in the caſes that I haye 
put -you before, where the award is 
uncertain, it. is. alſo yoide for this 
cauſe, for that it is not finall. Foran 
uncertaine award cannot decide the 
raatter in controverſie, bur is more 
apt to beger new ftrifes and yarian= 


| ces, thento conclude the old, 


In $ E.4. an award is made , that 


| an action (hall be conceived betwixc 


the parties by the advice of $. and F. 
I do aonceive in this caſe the award 


| 1s yoid, becauſe ir is nor finall : for 
| this concludes not the contraverſie, 


bur leaves it to the judgement of 
law: See fo. 16. b, 
Warley and Beckwith caſe, in debr. 


upon a bond to ſtand to an arbirre« 


"IS 


ment + 
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Cote lis. 
fo.72.2, 
Sampns 
caſe. 


TH4.1:., 


234- 


Hoeb.Rep. 


P-306.pl. 
2$1, : 


41 & 42 of 


the Qu.ia 
the Com- 
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men 7» ths arbicrators award that 
the defendant ſhall pay feverall fums 
co the plaintitfe, yhichwere aleaged 
by the plaintiffe co be done uno 
hint, And farther, that if the defen« 
danc-at, or before the Feaſt of S, 4n. 
drew the Apoltle, then next follow- 
ing, ſhould betoce che faid arbiere, 


- roxs difproye the debr , ot any part 


cherecf, then ſo much ſhould be de. 
duted our of the paymenc of the e. 
verall ixmmes aforeſaid, &c. 

Tis trac, I finde no judgement in 
thiscafe, yet I conceive the Law will 
be ſomewhar firong in ic , chat the 
atbircenent is void becauſe it leaves 
the matcer in ſuſpence and undeci- 
ded, whereas it ought to bs finall 
and coneluſive, And befides, this is 
up21n the rnatrer a _— of pow- 
et co make a ſ:cond arbierement, 
which I conceive they cannot do, 

I hall conciude this point with that 
ingenious conceit of Herne, in E. 
mery and Emeryes eaſe, remembred 


mn pleas before. only a word or tyo more of 


his added. 
An arbitretnent, faich he, is like a 
fine, wherein the JuJpes atearbi- 
s [rators : 
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Ke | trarors: obe hath land, & pro hae 
s. | concerdra, che other hath mony; ther= 
d | fore fines upon condition are refis. 
o | ſed ' becante nor finall, 
" Sothe Law doth rejed all arbicre. 
s. | ments that ate condCitionall, or web 
« | leav2 the marters ia controverſie in 
, | ſaſp:nce, or unconcluded. For as a 
© | fine is 10 called becauſe thac ir doth 
- | feem livbur rmpontire; ſothe proper 
- | york or office ofan ardicrement, is 
| ro pat an'en4 to controverſin, | 
| - $0 Telvertonin 85.4, Anarvicre. gg 1 
ment, faich he, is uſed tor the Com. 
moe" wea'e, for to decide debates 
. and wrongs among the people, as 
fines are; here hee like;yiſe. joynes 
them both togerher. | 
|. | - And the very words of the condi» 
» # tion in every boni1to fandioana- 
| ward, will ſufficiencly inſtru che ar. 
birrarors What theyarero do ia this 
| behalf: ( which cerrdinly prudent 
{ Antiquicy pur in to that Very pur. 
pole) where the parties doe ſabmic 
t1emlelyes to the arbitrement ; fen. 
| rence and finall determination ofthe 
| arbitratcrs: and therefore the award 
1s nor according rathe ſubmiſſion, if. 
Q 3 ig. f 


— * aw 


| 
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it be not finall - the nexc thing tobe 


conhidered, rs, 


Where an award againſt law (bat 
be word, 


It may beaptly demanded, what 1 
intend by anaward againit law : for 
every award that is nor according to 
law ; as wheteit is uncettajine, jm. 
p_ or the like (as I haye ſhewn 


fore) way bee trnly aid co bee a-. 


ainft law : and therefore this yill 
bur «fZwm agere, to ſhewy, that an 
award again law ſhall be void, 

$b.4.cs By —_ 8 B.4. an award which 

is impoſhble is againſt the Jay - for 

(faies be) the law is upon pofſibilicy 

and rea'on, therefore that yhich is 
impoſſible is againſt law, 

19 E418 So by Nele and Choke, an award 
which 1s made in parcels, or which 
enjoyDes a thing not inthe power of 
the party, 18 again(t law. 

9.H.716, By Keble ailo ingH,7. anaward 

—_ thar a wan ſhall pay more chen of 
right he ongh: to pay, is agaipft law, 

Tis true, that all theſe, or the like, 
10a general acceptation of the words 
may 


| 


—_— - EE 


_— . — ”  '* WW Ty 
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may be ſaid to be againſt law, becauſe 
they do not agree with the law. 

But in a more particular and re. 
ſtrained acceptation of the words, 
chat is properly ſaid co bee again! 
law ; which 1 eicher #2«/»m in /c, or 
malnmy prohibitum ; that is, eicher a» 
gain(t che Commandenzents of God, 
or the Decrees Maxims and Princi- 
ney the Law , as appeares by the 

s$ it the margine. And in this 
ſenſe properly I conceive the Lay is 
to be undetitood, where is ſpeaks of 
an award againſt Jaw. 

And therefore if an award be, that 
the defcndanc ſhall kill or reb 7.5. 
or char he (hall maintain the plain- 
tiffe in ſuch a ſuit : or that he ſhall be 
bound to the plaintifte, being a Sne- 
rifte, to ſave him harmeleſle if hee 
(hall imbefi la Writs of ſuffer an c- 
ſcape; or that he ſhall forge ſuch a 
deed or writing for the plaintiffe, or. 
the like : in fact caſes, I conceive,the 
award will bee void, becauſe 1t en- 
zoynes things againſt the law. _ Bot. 
of this ſafficient. The next and laſt 
thing to be conſidered is, 


Q4 


Where 
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tleron, to. 
206.b. 
4 E.3.s. 
2 H4s.; 
i9H.6.55 


r9E 41.2 
by Cale. 


39.H 6.9, 


fr 1.7, 
Keilway. 


Arbeitrement, 


Wicy: an award made at ſeveral times, 


87 by parcels fball br void ? 


An award, that the deferrdane ſhall 
pay a certaine ſum of money to che 
plaintiffe , and char rhe ſary for 
payment thereof ſhould be by the ad- 
vice of the arbitrators : this by Choke 
1524 void award, becanſe chat the ar- 
biurators cannot make their. award 
ewice; for every arbitrement oughe. 
ro bz madeentirely, and not by pare 
cels. And here is firſt an award for 
rhe paym*nc of rhe money : and then 
here is another pare of the award for: 
tie luHiency of the ſecurity , and 
rele ar ſeyecall times, which cannot 
be. * 

By Danby Jaſtice , if the arbicra. 
cors arb'trare part on? day, andpar: 
another day, and give their judve. 
meant, there the ſecend is void ; bur 
they may commune upon cne point 
one day, and another, another day : [9 
r/nc chey dÞ not give their judgment 
nifs unrca vice for all, 

And by Yaxley , an arbitremenc 


f.43.pl.ro. ruld in party is void in the whole ; 


for 


—> »*” — 


l 


| 


- 


| they cannoc make fevecall a vard-: 
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for an arbiccement cannot be made, 
by parcels. 

I conceive Reader, that this point 
will tand upon this diff:eenc2.iviiere 
there are fevera | awar.js mal: amd 
waere bur one award made at (eve. 
rall cimes or by pa'cls, I conceive 
Firſt becaule that were not agrecabie 
co the ſuomitſion ; in wich the par- 
ties binde chemſelyzs co ſtanJ to rhe 
award and atbiccemenr of the arbi. 
tracots ; and by cheſe words in the 
ſubmiſſion , they have no powet 50 
make ſeverall awards or: arbicre- 
ments : #n1 when they have maJ- 
one arbit-ement, they have execuced 
thee power and auchority, an1 ther. 
fore a ſecond arbicrenent will be 
void. Anl1 again, by che ſam? rea- 
ſon that they mighe make tio a- 
wards, they might make twenty, 
which were very inconvenient. 

Buc nov onthe otner ſide , I cons 
ceive thu an award may be male ar 
ſeverall rimes or by parcel|s to chat 
itbe nor delivere4 vhder cheir han is 
according to che ſubmiſſion unt1i!! 
the whole be made. 

An 
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. Andeertainly thac..which is prin= 
eipaly required in every arbitremene 
is, that ic, be agreeable in ſubſtance 
and cireumftance co che ſubmiffion ;. 
which ic may well be , chough it be 
made ar ſeverall times or. by.par« 
ce!ls, ſo that it be made and debve. 
red according to the ſabmiſſjon , at 
che time appointed. ©. ,, * ....\ 

, And Icouceive all that is done by. 
the arbicracors, is bur as. a comuning 
or diſcourſe concernivg the matters. 
in controverſy {ubmired unro them;.. 


for that they may vary in their iudg« 


ments, as they ſhall, ſee occaſion, 
for they have oy eo arbitrate ac. 
cording to their diſcretions, ſo they 
have an eyeto the ſubmiſſion. 1 ſay, 
I conceive all as nothing untill they 
have finiſhed, and delivered the ar-_ 
bicrement, which is the comple- 
ment and perfeCtion of it. .,, 
Beſides, where the ſubmiffion is, 
of many things, and thaig of great 
difficulty , if the Law ſhould be thar 
the arbitratars might nat makerheir 
arbitremene by parcells, it might 
be very miſcheivous to the partes, 
eſpecially conſidering that ſubmiſſ- 
ONS 
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ons are *mpſt commonly to illice* 
| rare 'men. | 
Neittchet is my opinion groundleſs or 39 A.6-5. 
withoarauthority; for by Aſforle in | 
39. H.6.an arbitrement may well be 
; made 1n parcels, fo that all be made 
| before any 'day afligned, 
I have now finiihed chis poore in- 
deavour of mine of ' ſhewing you 
what arbicrements are good in Law 
2nd what nor. I ſhall only adde this 
one Rule concetning the vnderſtap. 
1ng or expoſicion of arbitrements, 
| which will be very' vicfull in thac 
; particular; and lo conclude all ; and 
' that 1s, | 
That an award or an arbicrement 21.E.4.39 
ſhall be conſtrued according to the «. 
intent' or meaning of the arbitra- 19 H.s.36 
tors and not xccortiing to the words 777 
|; only,as you ſhail hind by che Bookes a, 2 
quoted 1n the Margine. , | 
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